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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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PRELIMINARY STATEMENT 

This is a proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1938), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the validity of com- 
pensatory payment provisions of Order No. 46, as amended, issued 
under the act and regulating the handling of milk in the Louisville- 
Lexington-Evansville marketing area.! Petitioner operates a non- 
pool plant at Campbellsville, Kentucky, and is a handler as defined 
in the amended order. Answers to the petition and the amended 
petition were filed, in effect, by the Deputy Administrator, Agri- 


cultural Marketing Service (presently the Consumer and Market- 
ing Service), United States Department of Agriculture. The 
answers upheld the contested provisions and the charges resulting 


therefrom as in accordance with law. 


Hearing in this matter was held in abeyance pending the deci- 
sion of the United States Supreme Court in Lehigh Valley Coop- 
erative Farmers, Inc. v. United States, 370 U.S. 76 (1962). Sub- 


sequently, an oral hearing was held in this proceeding June 2, 
1965, in Louisville, Kentucky, before John Curry, Hearing Ex- 


aminer, Office of Hearing Examiners, United States Department 
of Agriculture. At the hearing, petitioner was represented by 
David L. Gittleman, Attorney at Law, Louisville, Kentucky, and 


respondent was represented by John A. Campbell, Office of the 
General Counsel, United States Department of Agriculture. Kyana 
Milk Producers, Inc., Louisville, Kentucky, by its attorney, D. 
Paul Alagia, intervened for the limited purposes permitted in 


section 900.57 of the rules of practice (7 CFR 900.57). After the 


hearing, the parties and the intervenor filed briefs. On December 
23, 1965, the hearing examiner filed a report recommending that 
petitioner be granted part of the relief requested in its petition, 
as amended. Respondent and the intervenor filed exceptions to 


the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, Chappell’s Products, Inc., is a corporation organ- 
ized and existing under law of the State of Kentucky with its 


1 Effective January 1, 1962, Order No. 46, regulating the handling of milk in the Louisville- 
Lexington, Kentucky, marketing area and codified as 7 CFR 946. 1 et seq., was renumbered 
as Order No. 95 and recodified as 7 CFR 1095. 1 et seq. (26 F.R. 12752). Effective March 1, 
1962, Order No. 95 and the order regulating the handling of milk in the Ohio Valley marketing 
area were consolidated into one order regulating the handling of milk in the Louisville-Lex- 
ington-Evansville marketing area, numbered Order No. 46 and codified as 7 CFR 1046. 1 et 
seq. (27 F.R. 2075). We shall refer to the order by its initial codification. 
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principa) office and place of business located at Campbellsville, 
Kentucky. During the period involved, petitioner was a handler 


under Order No. 46, as amended. 


2. Petitioner operates a nonpool plant which is a city plant 
under the order at Campbellsville, Kentucky, from which during 
the period March 1960 through January 1963, Class I milk was 
disposed of in the marketing area regulated under Order No. 46, 
as amended. 

3. Order No. 46, as amended, read during the period involved 
herein, in pertinent part, as follows :* 


§ 946.61 Obligation of handlers operating a nonpool plant 
which is a city plant. 


Each handler, except a producer-handler, in his capacity as 
the operator of a nonpool plant which is a city plant shall: 


(b) On or before the 15th day after the end of the month 


pay to the market administrator, unless such handler elects 
at the time of reporting pursuant to paragraph (a) of this 
section the option provided pursuant to paragraph (c) of 
this section, an amount (1) for deposit in the producer-settle- 


ment fund, equal to the rate of payment on unpriced milk 


pursuant to § 946.70 (e) multiplied by the hundredweight of 
skim milk and butterfat disposed of from such plant as Class 
I milk (computed in accordance with § 946.45) in the market- 
ing area on routes during such month, less the skim milk and 
butterfat received from a pool plant during the month and 
classified as Class I milk under this part; and (2) for admin- 
istrative assessment, equal to the rate specified in § 946.88 
with respect to Class I milk and all milk, skim milk and cream 
used to produce Class II and Class III products disposed of 
during the month on routes in the marketing area less the 
quantity of skim milk and butterfat received during such 
month from a pool plant; and 


(c) On or before the 18th day after the end of the month 


pay an amount (1) for deposit into the producer-settlement 


2 Effective March 1, 1962, the pertinent provisions of the order were amended but remain 
basically similar except that the Class III classification of milk was eliminated therefrom so 
that the rate of payment for Class I milk disposed of in the marketing area from a nonpool 
plant during the months January through September became the difference between the order 
Class I and Class II prices. 








454 


AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 25 A.D. 451 





fund, equal to any plus amount remaining after deducting 
from the obligation that would have been computed pursuant 
to § 946.70 for such nonpool plant and for any country plant 
(meeting the requirements equivalent to § 946.9 (b) or (c)) 
which serves as a source of milk for such nonpool plant, if 
such plant(s) were a pool plant(s), (i) the gross payments 
made on or before the 17th day after the end of the month 
for milk received at such plant(s) during the month from 
dairy farmers meeting the conditions in § 946.12(a), and 
(ii) any payments to the producer-settlement funds under 
other orders issued pursuant to the Act applicable to milk 
handled at such plant during the month as a partially regu- 
lated plant under such other orders: Provided, That in the 
application of § 946.44 for the purpose of this subparagraph, 
transfers or diversions of milk from such nonpool plant(s) 
to a pool plant shall be classified as Class I, Class II and Class 
III milk in the same ratio as other source milk is allocated to 
each class in such pool plant pursuant to § 946.46(a) (2) and 
the corresponding step of § 946.46(b) : And provided further, 
in the application of § 946.46(a) (7) and the corresponding 
step of § 946.46(b), receipts of fluid milk products at such 
nonpool plant from a pool plant(s) shall be allocated from 
the class in which such products are classified at the pool 
plant pursuant to § 946.44 (c) or (d);... 


§ 946.70 Net obligation of each handler. 


The net obligation of each handler for milk received during 
each month from producers shall be a sum of money computed 
by the market administrator as follows: 


(e) Add the amount computed by multiplying the pounds 
of skim milk and butterfat subtracted from Class I milk 
pursuant to § 946.46(a) (2) and the corresponding step of 
§ 946.46(b) by the price arrived at by subtracting from the 
Class I price adjusted by the Class I butterfat and transporta- 
tion differentials; 


(1) For the months of January through September, the 
Class III price adjusted by the Class III butterfat differen- 
tials; and 


(2) For the months of October through December the 
uniform price computed pursuant to § 946.71 adjusted by the 
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Class I transportation differential and by a butterfat differen- 
tial calculated by multiplying the total volume of producer 
butterfat in each class during the month by the butterfat 
differential for each class, dividing the resultant figure by the 
total butterfat in producer milk and rounding the resultant 
figure to the nearest one-tenth;... 


4, Petitioner did not elect the option provided pursuant to para- 
graph (c) of section 946.61 of the order because it considered 
such alternative too costly and, consequently, was obligated to 
make the payments into the producer-settlement fund provided 
by sections 946.61 (b) and 946.70 (e) of the order (sections 
1046.62 (b) and 1046.61 (a) effective March 1, 1962) on the Class 
I milk it disposed of in the marketing area during the period 
March 1960 through January 1963, except that the market admin- 
istrator for the order subtracted, pursuant to the provisions there- 
of, from such milk the volume of Class I milk purchased by peti- 
tioner from pool plants during certain of these months. Petitioner 
was thus assessed and paid into the producer-settlement fund com- 
pensatory payments for such period in the total amount of 
$39,750.10. 


5. During the period involved herein, petitioner sold milk in 5 
counties located within the marketing area, but the great majority 
of its sales of milk were outside the marketing area. 


6. During the period involved herein, petitioner paid to dairy 
farmers delivering milk to it at least the Order No. 46 uniform or 
blend price for milk received at and utilized in its plant. Petitioner 
shipped milk excess or surplus to its needs to a cheese plant and 
paid its dairy farmers for this milk the cheese plant price, or $3.00 
per hundredweight, plus a 25 cents per hundredweight premium 
where the particular dairy farmer milked his cows in a barn with 
a concrete floor. This milk was part of the production of dairy 
farmers who regularly supplied milk to petitioner and under the 
base-surplus plan of petitioner for its dairy farmers this milk 
was part of the dairy farmer’s surplus production. 


CONCLUSIONS 


We are presented again with the question of the impact of Le- 
high Valley Cooperative Farmers, Inc. v. United States, 370 U.S. 
76 (1962), upon_obligations imposed upon handlers under the act. 
Cf., e.g., In re M. H. Laipson & Co. and South Royalton Creamery, 
Inc., 22 A.D. 1194 (1963); In re Fred A. Brown and Jennie B. 
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Brown, d/b/a Gem Dairy, 23 A.D. 18, 36 (1964), aff’d D. Colo. 
1964; In re Sterling Davis Dairy, 23 A.D. 599 (1964), aff’d D.N.J. 
1965; In re Lyles Dairy Products, 23 A.D. 1441 (1964). In this 
proceeding, the issue is appropriately raised, that is, the validity 
of compensatory payments imposed upon Class I milk disposed 
of by a partially-regulated handler in a marketing area regulated 
by an order issued pursuant to the act. 





The Supreme Court held in Lehigh that certain compensatory 
payment provisions of the New York-New Jersey milk marketing 
order were invalid and not in accordance with law insofar as such 
provisions required a compensatory payment, measured by the 
difference between the Class III and Class I prices under the order, 
to the producer-settlement fund by a handler operating a nonpool 
plant on Class I milk distributed within the marketing area from 
such nonpool plant, in that such provisions and the payments 
resulting therefrom, in effect, constituted “trade barriers” incon- 
sistent with the policy expressed by Congress in section 8c (5) (G) 
of the act (7 U.S.C. 608c (5) (G)).* “The Court did not thereby 
strike down all compensatory payments. On the contrary, the 
Court only found the rate of payment involved therein to be in- 
valid and specifically recognized the necessity for, and explored 
possible means of, regulating nonpool or outside milk...” In re 
Lyles Dairy Products, supra, at p. 1448 (1964). 





The compensatory payment provisions here in controversy set 
forth in Finding of Fact 3, in part, provide, during the months of 
January through September, for payment by a nonpool plant 
handler into the producer-settlement fund on Class I milk disposed 
of in the marketing area at the rate of the difference between 
the order Class I and Class III prices (between Class I and Class 
II from March 1, 1962) and at the rate of the difference between 
the order Class I and blend prices during the months of October 
through December. Turning first to the latter rate of payment, 
that is, the difference between the Class I and uniform blend 
price, we find none of the elements present which resulted in the 
finding of a “trade barrier” in the Lehigh case. In fact, this rate 
of payment, we believe, patently results in the “competitive par- 
ity” among operators of pool and nonpool plants envisioned by the 
Court in Lehigh. By virtue thereof, the partially regulated 








3Section 8c (5) (G) of the act reads as follows: (G) No marketing agreement or order 
applicable to milk and its products in any marketing area shall prohibit or in any manner 
limit, in the case of the products of milk, the marketing in that area of any milk or product 
thereof produced in any production area in the United States. 


CHAPPELL’S PRODUCTS, INC. 457 
Cite as 25 A.D. 451 


handler merely is placed in the position of the pool plant handler 
as to the Class I milk the former disposes of in the marketing 
area, that is, the regulated handler pays the blend price to pro- 
ducers and the difference between such price and the order Class 
I price into the producer-settlement fund on all milk utilized in 
that class with the nonpool plant handler making a similar pay- 
ment into the fund only on Class I milk disposed of in the market- 
ing area.* The rate of compensatory payment imposed during the 
months of October through December affords parity of treatment 
and does not place any burden upon a nonpool plant handler which 
is not equally imposed upon a fully regulated handler. Petitioner’s 
complaint in this regard must fail.® 


The rate of compensatory payment applicable during the months 
of January through September, that is, the difference between 
the order Class I and Class III (Class II applicable March 1, 1962) 
prices, was that imposed in the regulations involved in Lehigh 
Valley Cooperative Farmers, Inc. v. United States, supra. Be- 
cause of Lehigh a similar rate of compensatory payment under 
the Cleveland order was found invalid. Lawson v. Freeman (N.D. 
Ohio 9/13/62). To say that the rate here is similar to that im- 
posed in Lehigh does not, however, necessarily decide this contro- 
versy. Rather, an examination of such prices and the cost of 
milk in the area involved to regulated and nonregulated handlers 
is essential to determine whether a “trade barrier” results there- 
from in violation of section 8c (5)(G). As was seen in Lehigh, 
an unregulated handler there was required to pay a minimum 
price to producers established by the State of Pennsylvania and 
in addition the compensatory payment there imposed which re- 
sulted in a cost for milk disposed of in the New York-New Jersey 
milk marketing area by the nonpool plant handler greatly in ex- 
cess of such cost to regulated handlers. On the basis of these 
economic facts, the Court there found a “trade barrier” in viola- 
tion of section 8c (5) (G). 


While there is no State minimum price regulation involved here, 
it seems to us that respondent has not succeeded in removing the 


January-September rate of compensatory payment from the reach 
of Lehigh. 


4 There is nothing in the record to show that the partially regulated handler pays more than 
the order uniform or blend price for his milk utilized in the marketing area during the months 
October through December. 

5 The hearing examiner so concluded and petitioner failed to file exceptions thereto. For a 
discussion as to the necessity for and rationale of compensatory payments, see Lehigh Valley 
Cooperative Farmers, Inc. v. United States, 870 U.S. 76 (1962). 
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In exceptions to the hearing examiner’s report, respondent 
claims that the promulgation record discloses that partially-regu- 
lated handlers such as petitioner could purchase milk for sale in 
the marketing area as Class I milk at the surplus price (pp. 801- 
805, 1010-12 of Docket No. AO 123-A22). But the evidence refer- 
red to merely assumes that a nonpool handler could buy milk from 
dairy farmers for distribution in the marketing area at the order’s 
uniform or blend price (with the “fall premium set-aside” deduct- 
ed therefrom).® This is quite an assumption since pool producers 
would get back in the fall the set-aside of about 40 cents per hun- 
dredweight. While witnesses for petitioner here testified that 
petitioner paid its dairy farmers the blend price announced by 
the market administrator for the order for the milk disposed of 
in the marketing area, the testimony is confusing on the issue of 
the payment of the “set-aside” as it was stated that petitioner 
did not pay its dairy farmers the “payback” during September 
through December in addition to the uniform price as such amount 
had not been held out by it (Tr. of hearing in this proceeding, p. 
16). See also Docket No. AO 123-A22, at p. 1003, where a witness 
for petitioner clearly testified at the promulgation hearing that its 
dairy farmers were paid the “set-aside” in the month of June 1959 
in addition to the uniform price. At any rate, the “fall premium 
set-aside” is only effective during 4 months of the year, April 
through July. 


There is no basis in the record for any assumption that partially- 
regulated handlers like petitioner could acquire milk for utiliza- 
tion in the marketing area at the surplus price. It is true that 
petitioner paid only the cheese price for milk surplus to its plant 
needs that was surplus also under petitioner’s base-surplus plan 
for its dairy farmers. But this was milk from its regular pro- 
ducers and represented only a small part of the milk supplied to 
petitioner. Petitioner paid the order blend price to dairy farmers 
for all milk utilized at its plant and it is difficult to see how 
petitioner could get milk on a regular basis unless it did pay such 
price. 


It appears to us that the pertinent testimony in the promulga- 
tion record demonstrates that a nonpool plant handler who only 
paid the uniform price without the “set-aside”, if there be any 





6In the computation of the uniform price for the months of April through July, a sum is 
first subtracted in arriving thereat and is set aside, which sum is paid back to producers dur- 
ing the months of September through December. (See sections 946.71 (d), 946.80 and 
946.85 of the Order.) 





6 
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such handler, would have paid during the period under examina- 
tion in the promulgation hearing record, May 1959, $5.01 per 
hundredweight for such milk, that is, the uniform price of $3.54 
plus a compensatory payment of $1.47, as compared to $4.47 per 
hundredweight required of a fully regulated handler, but that a 
nonpool plant handler would have probably paid $5.41 per hun- 
dredweight, that is, the uniform price of $3.54, the $0.40 “‘set- 
aside” and the $1.47 compensatory payment, rather than $5.01 for 
such milk. During other months in 1959 for which statistics are 
available in the promulgation record the nonpool plant handler 
would have had to pay a greater differential than that demonstrat- 
ed for the month of May of that year. For example, for the 
month of January 1959 the partially-regulated handler would have 
paid $1.25 per hundredweight more for milk he disposed of in the 
marketing area as Class I than the fully-regulated handler. 


There is no economic analysis in the record on the question as 
to whether or not the costs of Class I milk disposed of in the 
marketing area to the partially-regulated handler over the costs 
of such milk to a fully-regulated handler constitute such impedi- 
ments as to amount to “trade barriers” prohibited by section 8c 
(5) (G). But such excess costs appear to be substantial and as we 
indicated above, the January-September rate seems to be within 
the reach of Lehigh. “If the purchase price of the nonpool milk ex- 
ceeds the Class III price within the area, the effect of the fixed 
compensatory payment is to make it economically unfeasible for a 
handler to bring such milk into the marketing area.” Lehigh, 
supra, at p. 84. 


Respondent and the intervenor contend, however, that the 
compensatory payment provisions in dispute contain alternatives 
not present in Lehigh which validate the charges in controversy. 
It is alleged that the option available to petitioner of adopting the 
“Wichita plan’, as set forth in Finding of Fact 3, distinguishes 
and saves this provision from the result of the Lehigh decision. 
In other words, it is contended that petitioner had the choice of, in 
effect, being treated as the operator of a pool plant under an in- 
dividual handler pool, in which case it would not have been subject 
to the compensatory payment provisions. Under the “Wichita 
plan” alternative petitioner could escape the compensatory pay- 
ment by paying its dairy farmers the order minimum prices on all 
milk obtained from them wherever distributed. The only differ- 
ence between this and full regulation is that petitioner would pay 
the order prices directly to its dairy farmers instead of paying 
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them the uniform prices and paying the overage to the producer- 
settlement fund. In other words, petitioner’s costs for all milk 
from dairy farmers would be the same as if it were fully regulated. 


In Lehigh the Court disposed of the possible election of a parti- 
ally-regulated handler to be fully regulated by ruling that “.. . 
such an ‘election’ is surely illusory. The consequences of joining 
the pool would have been that petitioners would have been forced 
to pay the ‘blend price’ to all their producers wherever located and 
account to the Producer Settlement Fund for all milk wherever 
sold. ... the election was not voluntary... .It was coercive, and 
indeed no election at all.” (p. 99.) 


Most of petitioner’s distribution of milk was outside the market- 
ing area and in competition with milk not regulated or priced. 
The availability of the “Wichita plan” would not seem to rescue 
the January-September rate of compensatory payment from the 
fate decreed in Lehigh for such rate despite the option there to be 
fully regulated.” 


A further alternative under the order is hailed also by respond- 
ent as differentiating the situation here from that in Lehigh, that 
is, the offset against petitioner’s Class I sales in the marketing 
area of pooled milk purchased by petitioner. This has no bearing 
on the central issue here which is whether the compensatory pay- 
ment on nonpooled milk is an unlawful trade barrier. 


Respondent argues, too, that petitioner’s sales of Class I milk 
in the marketing area increased during the pericd in question and 
that therefore the compensatory provisions did not actually 
operate as a “trade barrier’. Petitioner’s rise in Class I sales in 
the marketing area seems to be due to expansion of the marketing 
area during the period involved but whether or not this is so a 
similar argument failed in Lawson v. Freeman, supra. 


We are forced to the conclusion that the compensatory payments 
imposed upon petitioner during the months of January through 
September in the years involved herein are condemned under 
Lehigh and are not “in accordance with law’’. 





7 Respondent poses the situation of a regulated handler selling 11 percent of its milk in the 
marketing area and 89 percent outside the area. But our problem is not whether petitioner 
is any worse off than such a handler if indeed any such handler exists. Lehigh has given us 
the frame of reference, i.e., whether the partially-regulated handler’s costs for Class I milk 
disposed of in the marketing area so exceed the fully-regulated handler’s costs for such milk 
as to constitute an unlawful trade barrier. 
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We turn now to the question of the inclusion in an order for 
refund herein of interest pursuant to section 946.86 (b) on monies 
paid as compensatory payments for the months of January 
through September during the years in issue. We stated in Jn re 
The Lawson Milk Company, 22 A.D. 455, 457 (1963) ,° with respect 
to the section involved therein relating to interest which is simi- 
lar to section 946.86 (b), that “We think it obvious that the sub- 
section above refers only to amounts due to the market adminis- 
trator or due from the market administrator to handlers that are 
ascertained by virtue of the application of the order provisions to 
facts disclosed by handlers’ reports or by the market adminis- 
trator’s audits . .. Section 975.88 (b) just does not cover a situa- 
tion such as that here where order provisions required to be ap- 
plied by the market administrator are found in litigation to be in- 
valid some years after their application.” We similarly conclude 
herein. 


To summarize, we have determined herein that the compensa- 
tory payments imposed upon petitioner during the months of Jan- 
uary through September in the years involved herein are not in 
accordance with law and that such monies should be refunded to 
petitioner without interest. The many contentions of the parties 
presented on the record have been considered and whether or not 
specifically mentioned herein, any suggestions, requests, etc., in- 
consistent with this decision are denied. 


ORDER 


In view of the foregoing, the market administrator for the 
order shall make refund to petitioner to reflect the conclusions 
above. 


(No. 10,497) 


In re CHAPPELL’S PRODUCTS, INC. AMA Docket No. 46-6. Decided 
April 29, 1966. 


Stay order—Pending issuance of further order 


Decision by Thomas J. Flavin, Judicial Officer 





8 Affirmed March 28, 1966, by the U. S. Court of Appeals for the Sixth Circuit. 
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STAY ORDER 


In this proceeding under section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seqg.), an order was issued April 14, 1966, 
in part, ordering the market administrator for the order to refund 
to petitioner compensatory payments made by petitioner there- 
under. On April 28, 1966, respondent filed a request for an exten- 
sion of time within which to file a petition for reconsideration of 
the order of April 14, 1966. For good reasons stated in such re- 
quest, respondent will have until May 16, 1966 within which to 
file such petition and the order of April 14, 1966, is hereby stayed 
pending the issuance of a further order in this proceeding. 
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(No. 10,498) 


In re WILLARD E. PLATT, GEORGE F.. FREY, JR., OLIVER M. HIBBERD, 
PATRICK M. SHEA, HENRY C. GATLIN, F & G COMMODITIES, AND 
RALPH N. PETERS & Co. CEA Docket No. 112. Decided April 
11, 1966. 


Stipulation as to Patrick M. Shea—False reports and records— 
Suspension of registration—Denial of trading privileges 


The registration of Patrick M. Shea as a floor broker is suspended for 10 
days and his trading privileges on the contract markets are denied for 
a like period for his activities in causing false records to be entered and 
false reports to be made in connection with the execution of futures 
transactions and deceiving the person from whom the orders for such 
transactions had been received and in failing to keep full and complete 
records of his futures transactions. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 
Cusack & Cusack, of Chicago, IIl., for respondent Patrick M. Shea. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seqg.), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
by the Assistant Secretary of Agriculture. 


Respondent Patrick M. Shea is one of seven respondents named 
in the complaint. The complaint charges that respondent Shea, a 
registered floor broker under the Commodity Exchange Act and a 
member of the Chicago Board of Trade, caused false records to be 
entered and made false reports in connection with the execution 
of commodity futures transactions and deceived the person from 
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whom the orders for such transactions had been received, in will- 


ful violation of section 4b of the Commodity Exchange Act (7 
U.S.C. 6b), and that he failed to keep full and complete records of 
futures transactions, in willful violation of section 4g of the act 
(7 U.S.C. 6g) and section 1.35 of the regulations thereunder 


(17 CFR 1.35). 


An oral hearing was held with respect to respondent Shea and 
respondent Oliver M. Hibberd in Chicago, Illinois, on October 13 
and 14, 1965.1 Subsequent to the completion of the hearing, res- 
pondent Shea filed a stipulation in which he withdraws his answer 
previously filed, admits the facts hereinafter set forth, waives 
any further proceedings in the matter including issuance of a 
referee’s report, and consents to the entry of the order contained 
herein. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter called 
the Chicago Board of Trade, was at all times material herein a 
duly designated contract market under the Commodity Exchange 
Act. 


2. Respondent Patrick M. Shea, an individual whose business 
address in 141 West Jackson Boulevard, Chicago, Illinois, is now 
and was at all times material herein a registered floor broker 


under the Commodity Exchange Act and a member of the Chicago 
Board of Trade. 


3. The transactions referred to herein relate to contracts for 
the purchase or sale of May 1963 soybean oil futures on the 
Chicago Board of Trade. Such contracts could have been used for 
(a) hedging transactions in interstate commerce in soybean oil 
or the products or byproducts thereof, or (b) determining the 
price basis of transactions in interstate commerce in soybean oil, 
or (c) delivering soybean oil sold, shipped, or received in inter- 
state commerce for the fulfillment of such futures contracts. A 
soybean oil futures contract on the Chicago Board of Trade calls 
for the delivery of one tank car of 60,000 pounds of soybean oil. 


4. On December 18, 1962, on the floor of the Chicago Board of 
Trade, respondent Shea, acting in his capacity as floor broker for 
Hayden, Stone & Co. Incorporated, entered into a transaction 


1 Prior to the hearing, the proceeding insofar as it related to respondents Frey, Platt, Gatlin 
and Ralph N. Peters & Co. was terminated by the entry of consent orders (24 A.D. 93, 97, 
102, 105). The case against respondent F & G Commodities is being handled as a default. 
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with another floor broker, Oliver M. Hibberd, whereby respondent 
Shea sold and Hibberd purchased 17 cars of May 1963 soybean 
oil futures at a price of 8.94 cents per pound. With respect to 
such transaction, respondent Shea recorded on his trading card the 
name “Staley” as the name of the opposite clearing member and 
indicated thereon that Oliver M. Hibberd was the opposite exe- 
cuting floor broker. Thereafter, on December 18, 1962, respondent 
Shea altered the entries on his trading card pertaining to the 17 
car transaction between him and Oliver M. Hibberd so as to pur- 
port to show that F & G Commodities was the name of the opposite 
clearing member with whom such transaction was made and that 
another floor broker, Willard E. Platt, was the opposite executing 
floor broker in such transaction. At the time respondent Shea so 
altered his trading card, he knew that the 17-car transaction had 
not been made with F & G Commodities as opposite clearing mem- 
ber or with Willard E. Platt as opposite executing floor broker. 


5. After altering his trading card as described in finding 4 
above, respondent Shea delivered such card to his principal, Hay- 
den, Stone & Co. Incorporated. In accordance with the usual 
course of business, Hayden, Stone & Co. Incorporated maintained 
such card as a part of its records and as a record of respondent 
Shea. Based on the information contained on such card, Hayden, 
Stone & Co. Incorporated showed in its records that the trans- 
action referred to in finding 4 above had been made with F & G 
Commodities as opposite clearing member, when, in truth and in 
fact, such was not the case. 


CONCLUSIONS 


The facts admitted by respondent Shea in his stipulation have 
been adopted as the findings of fact herein. Such facts demon- 


strate that the said respondent wilfully violated sections 4b and 
4g of the Commodity Exchange Act (7 U.S.C. 6b, 6g) and section 
1.35 of the regulations thereunder (17 CFR 1.35), as charged in 


the complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by respondent Shea and the 
terms of the order to which he proposes to consent. The adminis- 
trative officials believe that the proposed sanctions would be ade- 
quate and that the prompt entry of such an order will constitute 
a satisfactory disposition of this case as to respondent Shea, serve 
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the public interest, and effectuate the purposes of the Commodity 


Exchange Act. The complainant recommends, therefore, that the 
stipulation and waiver be accepted and the proposed order be 
issued. It is so concluded. 


ORDER 


The registration of respondent Patrick M. Shea as a floor broker 
is hereby suspended for a period of ten (10) days, effective on the 
thirtieth day after the date of entry of this order, and all contract 


markets shall refuse all trading privileges to the said Patrick M. 
Shea for the said period of ten days, such refusal to apply to all 


trading done and positions held by him whether for his own 


account or for any account owned or controlled by him, directly or 
indirectly. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 
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In re ATASCOSA LIVESTOCK EXCHANGE, INC. P&S Docket No. 3615. 
Decided April 12, 1966. 


Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent, failing to deposit shippers’ proceeds in separate 
bank account and failing to maintain such account properly. 


) 
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Mr. Garrett N. Wyss for complainant. 
Aycock & Steinle, of Jourdanton, Tex., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on November 18, 1965, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging that the financial 
condition of respondent failed to meet the requirements of the 
Act and that respondent violated the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on December 27, 1965, in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the cease 
and desist order consented to by respondent be issued. Complain- 
ant has also recommended that respondent not be suspended as a 
registrant under the Act, as respondent has brought its operations 
into compliance with the Act and regulations and has demonstrat- 
ed that, at present, its financial condition meets the requirements 
of the Act. 


FINDINGS OF FACT 


1. Respondent, a corporation with a place of business at 
Pleasanton, Texas, P. O. Box 690, is now and was at all times 
material herein engaged in the business of a market agency selling 
in commerce livestock on a commission basis and is now and was at 
all times material herein registered with the Secretary of Agri- 
culture as a market agency and a dealer. 


2. The Atascosa Livestock Exchange, Inc., Pleasanton, Texas, 
hereinafter called the stockyard, was at all times material herein 
a posted stockyard subject to the provisions of the Act. 
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3. At the time of issuance of the complaint, respondent’s current 
liabilities exceeded its current assets. As of March 31, 1965, re- 
spondent had current liabilities totalling $49,940.62 and current 
assets totalling $8,597.60, resulting in an excess of current liabili- 
ties over current assets of $41,343.02. As of April 30, 1965, re- 
spondent had current liabilities totalling $62,849.96 and current 
assets totalling $19,122.67, resulting in an excess of current lia- 
bilities over current assets of $43,727.29. As of May 31, 1965, re- 
spondent had current liabilities totalling $44,038.49 and current 
assets totalling $10,160.02, resulting in an excess of current liabili- 
ties over current assets of $33,878.47. As of June 30, 1965, re- 
spondent had current liabilities totalling $85,256.65 and current 
assets totalling $44,238.08, resulting in an excess of current liabil- 
ities over current assets of $41,018.57. 


4. Respondent, during the period from March 31, 1965 to June 
30, 1965, engaged in the business of a market agency, selling at 
the stockyard livestock on a commission basis, notwithstanding 
the fact that its current liabilities exceeded its current assets. 


5. Respondent, during the period from March 31, 1965 to June 
30, 1965, engaged in the business of a market agency, selling at 
the stockyard livestock on a commission basis, and failed to de- 
posit the gross proceeds received from the sales of such livestock 
in a separate bank account designated as ‘Custodial Account for 
Shippers’ Proceeds”, or by some similar identifying designation. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has willfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.42 of the regulations (9 CFR 201.42). Inasmuch 
as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (a) engaging in busi- 
ness as a market agency in commerce while its current liabilities 
exceed its current assets; and (b) failing to deposit the gross pro- 
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ceeds received from the sale of livestock on a commission basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds”, or by some similar identifying designation, 
and failing to maintain such account in conformity with the pro- 
visions of section 201.42 of the regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,500) 


In re ROBERT MARTIN, d/b/a MARTIN BROTHERS. P&S Docket No. 
3654. Decided April 13, 1966. 


Registration and bond—Drafts—Failure to pay when due— 
Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required registration and bond, causing drafts to 
be dishonored when presented for payment, and failing to pay when due 
for livestock purchased. 


Mr. Gerald P. Summers for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on February 28, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder by 
the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on March 14, 1966, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
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purpose of this proceeding only, based on all allegations contained 
in the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is 104 Pearl 
Street, London, Kentucky. 


2. The livestock markets listed below, hereinafter referred to 
as the stockyards, are now, and were at all times material herein 
posted stockyards subject to the provisions of the Act: 


Clay-Wachs Stockyards Inc., Lexington, Kentucky 
Claypool Sales, Inc., Silver Lake, Indiana 

Paris Stockyards, Inc., Paris, Kentucky 

Blue Grass Stockyards, Lexington, Kentucky 


3. Respondent, on or about the dates and in the transactions 
set forth in findings of fact 4 and 5 herein, and on or about the 
dates and in the transactions set forth below, regularly and con- 
sistently engaged in dealer operations by buying and selling live- 
stock for his own account at the stockyards and otherwise in 
commerce, notwithstanding that respondent was not registered 
with the Secretary of Agriculture to so operate, and had not filed 
a reasonable bond or its equivalent with the Secretary of Agri- 
culture to cover such dealer operations as required by the Act and 
the regulations. 


Date No. of Head Posted Stockyard 

1965 of Livestock Where Sold Amount 

October 7 281 Claypool Sales, Inc. $31,504.55 
Silver Lake, Indiana 

October 15 62 y . 5,947.17 

September 15 32 Clay-Wachs Stock Yards Co., 2,432.70 
Inc., Lexington, Kentucky 

September 22 84 ee 8,324.26 

September 29 49 " 4,117.20 

September 24 12 Paris Stockyards, Inc. 848.10 
Paris, Kentucky 

September 24 69 - 3,711.90 

September 7 68 Blue Grass Stockyards 3,929.10 


Lexington, Kentucky 


September 14 134 13,218.47 


September 24 415 28,207.68 





EE 
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Date No. of Head Posted Stockyard 

1965 of Livestock Where Sold Amount 
September 28 381 . 29,693.18 
October 5 221 : 20,078.64 
October 12 237 re 7,609.93 
October 19 57 " 3,924.18 
October 26 13 " 439.64 
November 2 6 * 444.07 
October 2 193 Sold in commerce to 22,441.79 


Paul Figert, R.R. # 1 
Silver Lake, Indiana 
4, Respondent, on or about October 13, 1965, purchased 70 head 
of livestock from the Clay-Wachs Stock Yards, Inc. for his own 


account and failed to pay, when due, the purchase price of 
$8,257.19 for such livestock. 


5. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce and in purported 
payment of the purchase price thereof authorized drafts to be 
drawn upon respondent, which drafts were not honored when 
presented for payment. 


Date of No. of Amount of Draft 

Purchase Head of in Purported 

1965 Livestock Purchased From Payment 

September 23 154 Central Carolina Livestock $14,676.22 
Market, Durham, N. C. 

September 29 204 Statesville Regional Feeder 24,203.89 


Calf Sales, Inc., 
Statesville, N. C. 
September 30 75 Farmers Cooperative Livestock 7,687.01 
Market, Inc., West Jefferson, N. C. 
6. Respondent failed to pay, when due, the purchase price of 
the livestock referred to in finding of fact 5 above. 


CONCLUSIONS 
By reason of the facts set forth above, respondent has wilfully 
violated sections 303 and 312(a) of the Act (7 U.S.C. 203 and 


213(a)) and sections 201.10, 201.29, 201.30 and 201.43(b) of the 
regulations (9 CFR 201.10, 201.29, 201.30 and 201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
an order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness in any capacity for which registration and bonding are re- 
quired under the Act and the regulations without being registered 
with the Secretary of Agriculture to so operate, and without filing 
and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations; (2) causing drafts which respond- 
ent has authorized to be issued in purported payment of livestock 
purchased in commerce to be dishonored when presented for pay- 
ment; and (3) failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,501) 


In re H. C. RACKLEY. P&S Docket No. 3647. Decided April 13, 
1966. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed February 1, 1966, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 


respondent violated the bonding provisions of the Act and the reg- 
ulations thereunder (9 CFR 201.1 et seq.), hereinafter referred to 


as the regulations. 


On February 28, 1966, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
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admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the cease and desist order consented to by re- 
spondent be issued. Complainant has also recommended that re- 
spondent not be suspended as a registrant under the Act, as re- 
spondent has complied with the bonding requirements of the Act 
and the regulations. 


FINDINGS OF FACT 


1. Ada Livestock Auction, Inc. stockyard, Ada, Oklahoma, here- 
inafter called the stockyard, is now, and was at all times material 
herein, a posted stockyard subject to the provisions of the Act. 


2. Respondent, an individual, residing at 1802 W. Broadway, 
Sulphur, Oklahoma, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer under 
the Act. Respondent is now, and was at all times material herein, 
engaged in business as a dealer, buying and selling livestock in 
commerce for his own account. 


38. Respondent’s surety bond was terminated on July 5, 1965. 
The Area Supervisor of the Packers and Stockyards Division, 
Consumer and Marketing Service, United States Department of 
Agriculture, for the area that includes the State of Oklahoma, by 
a letter dated June 10, 1965, and received by respondent on June 
11, 1965, notified respondent of his bond termination date and in- 
formed him that he would have to furnish the required bond if he 
continued to operate as a registrant under the Act after July 5, 


1965. Notwithstanding said notice, respondent continued to en- 
gage in the business of a dealer, buying and selling livestock at 


the stockyard, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent has wilfully violated section 312 of the 
Act (7 U.S.C. 213) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). 


Complainant has recommended that the cease and desist order 
consented to by respondent be issued. The order will be issued. 
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ORDER 


Respondent shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond 


or its equivalent, as required by the Act and the regulations issued 
thereunder. 

This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served upon 
the parties. 


(No. 10,502) 


In re FRANK W. ROSKELLEY. P&S Docket No. 3119. Decided April 
138, 1966. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on February 4, 1965, suspending re- 
spondent as a registrant under the Act until he fully complies with 
the bonding requirements of the Act and the regulations. Com- 
plainant has now recommended that a supplemental order be is- 
sued terminating the suspension of respondent as a registrant 
under the Act as respondent has fully complied with the bonding 
requirements of the Act and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of February 4, 1965, is hereby terminated. 
Such order shall remain in full force and effect in all other re- 


spects. 


Copies hereof shall be served upon the parties. 
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(No. 10,503) 


In re RocK PorT SALE PAVILION, INc. P&S Docket No. 3596. 
Decided April 19, 1966. 


Market agency—Shippers’ proceeds—Records—Insolvency— 
Cease and desist—Consent 





Respondent is ordered to cease and desist from operating as a market agency 
while insolvent, using shippers’ proceeds for unauthorized purposes, 
failing to follow the rate schedule and issuing untrue or incomplete 
accounts of sale and is ordered to establish a separate bank account 
for shippers’ proceeds and to keep records that fully disclose all trans- 
actions in its business under the act. 


Mr. Samuel J. Harris for complainant. 
Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 























PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed September 28, 1965, by the Director, Packers and Stockyards 
Division, United States Department of Agriculture, charging that 
respondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and that respondent has violated certain 
provisions of the Act and the regulations thereunder (9 CFR 201.1 
et seq.). 





On March 24, 1966, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order with findings of fact and conclu- 
sions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that re- 
spondent not be suspended as a registrant under the Act, as re- 
spondent has brought its operations into compliance with the Act 
and the regulations and has demonstrated that its present financial 
condition meets the requirements of the Act. 
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FINDINGS OF FACT 


1. The Rock Port Sale Pavilion, Inc. stockyard, Rock Port, Mis- 
souri, hereinafter referred to as the stockyard, is now, and was at 
all times material herein, a posted stockyard subject to the pro- 
visions of the Act. 


2. Respondent, Rock Port Sale Pavilion, Inc., a corporation, 
whose business address is Rock Port, Missouri, is now, and was at 
all times material herein, engaged in business as a market agency, 
selling livestock in commerce on a commission basis. 


8. Respondent is registered with the Secretary of Agriculture 
as a market agency and dealer under the Act at all times mention- 
ed herein was so registered. 


4. At the time of issuance of the Complaint, respondent’s cur- 
rent liabilities exceeded its current assets. As of April 30, 1965, 
respondent’s current liabilities exceeded its current assets by ap- 
proximately $43,463.02. 


5. Respondent, during the period December 31, 1964, through 
April 30, 1965, engaged in business as a market agency at the 
stockyard, notwithstanding the fact that during such period re- 


spondent’s current liabilities exceeded its current assets. 


6. During the period January 1, 1965, through April 30, 1965, 
respondent used funds received as proceeds from the sale of live- 
stock consigned to it for sale on a commission basis for purposes 
of its own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portion thereof due the owners or consignors. 
As of April 30, 1965, respondent had a shortage in shippers’ pro- 
ceeds in the amount of $7,779.84. 


7. Respondent, on or about the dates and in the transactions 
set forth below, submitted accounts of sale to consignors of live- 
stock, which accounts of sale failed to show the true and correct 
names of the purchasers. 
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Date No. of Designation of Purchaser 
1965 Consignor Head Shown on Account 
January 


6 Flora Cole 13 #8, #5, #6, #75, #100 
6 J. W. Herron 7 RT, #80, #21, #7 
6 Elmer Burns #1 #11, #19, #22, 
3 Walter Parkhurst 25 #75, #66, #95 
3 Lee Adkins #64, #19 
February 3 Maurice Nauman #100, 

¥ 3 West Bros. #100, # #95, #1, #2 

E 17 Benson Goffrey #64, #52 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge to and collect 
from the consignors of livestock, the correct and full amount of 
the yardage and selling commission charges specified in the rate 
schedule which respondent had filed with the Secretary of Agri- 
culture pursuant to section 306(a) of the Act (7 U.S.C. 207(a) ) 
and which was in effect at the time of such transactions. 


Yardage Chg. 
Date No. of Yardage Chg. Specified in 
1965 Consignor Head Made Schedule 

January 8 Scammon & Co. 31 swine $3.10 $4.65 
™ 15 30 3.00 4.50 
February 5 3 .30 45 
12 29 2.90 4.35 
42 4,20 6.30 
5 50 -75 
29 2.90 4.35 
34 3.40 5.10 


Selling Chg. Selling Chg. 
Made Specified in 
Schedule 
January 13 z 50 $176.25 


” 20 " 36 161.41 
February 24 i 40 162.92 


April 7 26 81.45 
” 7 ” 84 114.26 


9. Respondent, during the period from on or about December 
31, 1964, through April 30, 1965, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent, during said period, 
issued accounts of sale and invoices which failed to show the true 
and correct names of the purchasers, copies of which were retain- 
ed as a part of respondent’s records. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 5 through 
9, it is concluded that respondent has wilfully violated sections 
306(f), 307, 312(a) and 401 of the Act (7 U.S.C. 207(f), 208, 
213(a), 221) and sections 201.40, 201.41, 201.42 and 201.43 of the 
regulations (9 CFR 201.40, 201.41, 201.42 and 201.43). Inasmuch 
as respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be is- 
sued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Engaging in business as a market agency in commerce while 
its current liabilities exceed its current assets; 


2. Making such use of funds received as proceeds from the sale 
of livestock on a commission basis as would in any manner en- 
danger or impair the prompt accounting therefor, and payment of 
such portion thereof as may be due the consignor, shipper, or 
other person entitled thereto; 


8. Charging, demanding or collecting a greater or less or differ- 
ent compensation for stockyard services furnished by it at a posted 
stockyard than the rates and charges specified in the schedule of 
rates and charges filed with the Secretary of Agriculture and in 
effect at the time such services are furnished; and 


4. Issuing accounts of sale to consignors which fail to show the 
true and correct names of the purchasers. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar designation and shall maintain 
such account in conformity with the provisions of section 201.42 
of the regulations under the Act (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including among other 
things, copies of accounts of sale and invoices which show the full 
and correct names of purchasers of livestock. 
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This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,504) 


In re DELOS BIDLEMAN. P&S Docket No. 3593. Decided April 21, 
1966. 


Misrepresentation—Suspension of registration—Default 


Respondent is ordered to cease and desist from misrepresenting the details 
of purchases and sales, causing false invoices to be made and billing 
and collecting for livestock at unauthorized marked-up prices, is 
ordered to keep records that fully disclose all transactions in his 
business under the act and is suspended as a registrant for a period 
of 150 days. 


Mr. Jerome S. Ducrest for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 22, 1965, by the 
Director, Packers and Stockyards Division, Consumer and Market- 
ing Service, United States Department of Agriculture. Respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell livestock in commerce for his own account and is 
charged with making or causing to be made and issued false and 
incorrect invoices and billings in order to, in part, conceal over- 
charges to his principal in connection with livestock purchased 
in commerce for such principal and with failing to keep true and 
adequate records, in violation of the act. A copy of the complaint 
and a copy of the rules of practice were served upon respondent 
October 4, 1965. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, pursuant to section 202.9 of the rules 
of practice (9 CFR 202.9), failure to file an answer would consti- 
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tute an admission of the facts alleged in the complaint and, in 
effect, a waiver of oral hearing. Notwithstanding such notice re- 
spondent has not filed an answer. The matter was referred to 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9 (c) of the rules of practice. On February 7, 1966, 
the hearing examiner filed a report recommending that respondent 
be found to have violated the act as charged, be ordered to cease 
and desist from such violations and to maintain adequate records 
and be suspended as a registrant under the act for a period of 150 
days. No exceptions were filed to the hearing examiner’s report, 
but in lieu thereof respondent filed, in effect, a request for leniency 
in this matter. 


FINDINGS OF FACT 


1. Respondent, DeLos Bidleman, is an individual whose address 
is P. O. Box 73, Dodge City, Kansas. Respondent is and was at all 
times material herein registered with the Secretary under the act 
as a dealer to buy and sell livestock in commerce for his own 
account. 


2. The Woodward Livestock Commission Company stockyard, 
Woodward, Oklahoma, is and was at all times material herein a 
posted stockyard subject to the provisions of the act. 


3. During September 1964 respondent had an arrangement 
with Jack Reeder, Stockton, Kansas, under which respondent was 
to purchase livestock for Reeder, for which Reeder would pay 
respondent the price at which respondent made the purchases 


plus an agreed buying “commission” of $1 per head. 


4. Respondent, at the stockyard, in the transactions described 
below and in other transactions in September 1964, acting under 
the arrangement set forth in Finding of Fact 3, purchased live- 
stock from the Woodward Livestock Commission Company, a 
registered market agency under the act, at the agreed $1 per head 
“commission”. For the purpose of covering mark-ups in prices 
on such livestock and collecting from Reeder on the basis of the 
marked-up prices, respondent made or caused to be made and is- 
sued to Reeder false and incorrect invoices and billings, on serially 
numbered forms of Woodward, showing the mark-up prices as 


the purchase prices instead of the actual purchase prices, as 
follows: 
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Difference Be- 
No. of Actual Pur- Marked-up tween Actual and 


Date of Head chase Price Price Billed Marked-up Price Invoice 
Purchase Purchased of Livestock to Reeder of Livestock No. 
1964 

Sept. 9 74 $10,329.65 $10,474.06 $144.41 22700 
Sept. 25 19 1,969.64 2,017.68 48.04) 

Sept. 25 17 2,078.12 2,279.29 201.17) 24047 
Sept. 25 33 3,707.53 3,978.35 270.82) 

Sept. 25 22 2,472.21 2,536.41 64.20 24048 


5. On or about September 11, 1964, acting under the arrange- 
ment described in Finding of Fact 3, above, for the purpose of 
making it appear that livestock used to fill a purchase order for 
Reeder had been purchased from Woodward at the stockyard, re- 
spondent made or caused to be made and issued to Reeder an in- 
voice and billing, on Woodward’s invoice form No. 22699, showing 
that 7 whitefaced steers and 7 holstein steers had been purchased 
by him for Reeder at the stockyard from consignments to Wood- 
ward, when in fact the 7 holstein steers had not been consigned to 
Woodward and had not been purchased by respondent at the stock- 
yard. 


6. Respondent, in the transactions described below, acting 
under the arrangement described in Finding of Fact 3, above, in 
connection with shipments of livestock to Reeder, made or caused 
to be made and issued to Reeder, on Woodward invoice forms, in- 
voices indicating that Woodward had issued such invoices and 
sold the livestock listed thereon to respondent for Reeder, when 
in fact Woodward had not made and issued such invoices, had no 
knowledge thereof, and had not consented to their issuance, and 
some of the prices had been marked-up, and some of the purchases 
had not been made at the stockyard, as follows: 


No. of Head of Livestock 


Date of Serial Number Shown on Invoice as Pur- Amount of 
Invoice of Invoice chased from Woodward Purchase Shown 
1964 

Sept. 9 22700 74 $10,474.06 
Sept. 11 22699 14 2,066.97 
Sept. 18 22706 79 9,165.08 
Sept. 18 22707 100 14,677.45 
Sept. 25 24047 156 17,754.15 
Sept. 24 24048 79 10,994.96 


7. Respondent failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in his 
business as a dealer in that his accounts and records did not show 
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the true and correct facts pertaining to the purchase transactions 
described in Findings of Fact 4 and 5, and did not contain all 
necessary documents or memoranda to support the invoices de- 
scribed in Finding of Fact 6. Respondent failed to make or cause 
to be made in his accounts and records full, true and correct en- 
tries of all of the facts pertaining to the livestock purchase trans- 
actions described in Findings of Fact 4 and 5. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, 5 and 6, 
it is patent that respondent willfully violated section 312 (a) of 
the act (7 U.S.C. 213 (a)). Cf, e.g., In re Don F. Stirling and 
Jack Bloxham, 24 A.D. 1295 (1965) ; In re Denson Walker, et al., 
24 A.D. 481 (1965). Also, by reason of the facts set forth in Find- 
ing of Fact 7, respondent violated section 401 of the act (7 U.S.C. 
221) and section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act (7 U.S.C. 222). Cf, e.g., In re Den- 
son Walker, et al., supra. Respondent should be ordered to cease 
and desist from the violations of section 312(a) found herein and 
to keep adequate records and respondent should be suspended as a 
registrant under the act for a period of 150 days in view of the 
flagrant nature of the violations found herein, as recommended 
by complainant. 


ORDER 

Respondent shall cease and desist from (1) falsely representing 
to any person the price, place of purchase, or any other material 
fact relating to the purchase or sale of livestock in commerce, (2) 
knowingly falsifying, or causing to be falsified, in whole or in 
part, invoices issued in connection with the purchase or sale of 
livestock in commerce, including the place of purchase and price 
of the livestock listed thereon and the issuer thereof, and (3) 
purchasing livestock for another person for an agreed amount or 
“commission” per hundredweight or per head and billing for or 
collecting additional amounts in the form of price mark-ups in 
such transactions without the prior approval of the person for 
whom respondent purchases the livestock. 


Respondent shall keep accounts, records and memoranda which 
truly, correctly and fully reflect all transactions involved in his 
business under the act. 
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Respondent is suspended as a registrant under the act for a 
period of 150 days. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon the 
parties. 


(No. 10,505) 


In re ALBUQUERQUE LIVESTOCK AUCTION, INC. P&S Docket No. 
3659. Decided April 21, 1966. 


Market agency—Shippers’ proceeds—Insolvency— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing insufficient funds 
consignment proceeds checks, failing to remit when due, using shippers’ 
proceeds for unauthorized purposes and failing to maintain the custodial 
account properly, is ordered to keep records that fully disclose all 
transactions in its business under the act and is suspended as a regis- 
trant for a period of 60 days and thereafter until no longer insolvent. 


Mr. Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed March 8, 1966, by the Director, Packers and Stockyards Di- 
vision, Consumer and Marketing Service, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 
tion fails to meet requirements of the Act (7 U.S.C. 204) and that 
respondent violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On March 25, 1966, respondent filed an answer in which it ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order with findings of fact and conclusions 
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based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 
1. Respondent, a corporation having a place of business at 
Albuquerque, New Mexico, is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a market 
agency and dealer under the Act. Respondent is now, and was at 


all times material herein, engaged in business as a market agency, 
selling livestock in commerce on a commission basis. 


2.The Albuquerque Livestock Auction, Inc. stockyard, Albu- 
querque, New Mexico, hereinafter referred to as the stockyard, is 
now, and was at all times material herein, a posted stockyard 
subject to the provisions of the Act. 


3. Respondent’s current liabilities exceed its current assets. As 
of January 10, 1966, respondent had current liabilities totaling 
$110,031.57, and current assets totaling $95,594.52, resulting in 
an excess of current liabilities over current assets of $14,437.05. 


4, During the months of November and December 1965, re- 
spondent used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting there- 
for and payment of the portions thereof due the owners or con- 
signors of livestock. As of January 10, 1966, respondent had a 
shortage in shippers’ proceeds in the amount of $92,066.54. 


5. Respondent, at the stockyard, on or-about the dates and in 
the transactions listed below, sold livestock consigned to it for 
sale on a commission basis and, in connection with such transac- 
tions, issued checks to the consignors for the net proceeds derived 
from the sale of such livestock, which checks were returned un- 
paid by the bank upon which they were drawn because of insuffi- 
cient funds in respondent’s account. 
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Date of Sale No. of Amount of 
1965 Consignor Head Sold Check 

November 5 T. W. Stevenson 4 $ 519.54 
26 Procopia Maestas 3 275.01 
4 30 Henry Valdez 8 186.19 

December 3 Dan Arnold 1 123.08 
- 3 Erby Wilmeth 28 2,893.96 
eg 3 Shelby Johnson 1 103.29 
- 3 Benito Torres 7 591.41 
= 38 Clayton Schmidt 18 1,595.43 


6. Respondent failed to remit promptly to consignors the net 
proceeds derived from the sale of the livestock referred to in Find- 


ing of Fact 5 above. 


7. Respondent, during the period from on or about June l, 
1965, through December 31, 1965, in connection with its market 
agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in its business. Respondent, during such period, 
failed to keep: (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (2) a cash 
receipts and disbursements journal; (3) a daily record of livestock 
consigned and sold on a commission basis; and (4) periodic rec- 
onciliations of its bank account. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is con- 
cluded that respondent is insolvent within the meaning of the Act 
(7 U.S.C. 204). By reason of the facts set forth in Findings of 
Fact 4 through 7, it is concluded that respondent has wilfully vio- 
lated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213- 
(a), 221) and sections 201.40, 201.41, 201.42, 201.43, and 201.46- 
(a) of the regulations thereunder (9 CFR 201.40, 201.41, 201.42, 
201.43, 201.46(a)). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 


recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


(1) issuing checks to consignors in payment of the net proceeds 
derived from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank upon which 
they are drawn to pay such checks; 
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(2) failing to remit promptly to consignors the net proceeds 
derived from the sale of livestock in commerce on a commission 
basis; 


(3) making such use of funds received as proceeds derived 
from the sale of livestock in commerce on a commission basis as 
would in any manner endanger or impair the prompt accounting 
therefor, and payment of such portion thereof as may be due the 
consignor, shipper, or other person entitled thereto; 


(4) failing to maintain its custodial account for shippers’ pro- 
ceeds in conformity with the provisions of Section 201.42 of the 
regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency subject to the Act, including, among 
other things; (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth or capital; (b) a cash 
receipts and disbursement journal; (c) a daily record of livestock 
consigned and sold on a commission basis; and (d) monthly recon- 
ciliations of its bank account. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until it demonstrates that it is no 
longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the 60-day period. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 10,506) 


FRANK HERIZA v. HALSEY BRANT. P&S Docket No. 3490. Decided 
April 21, 1966. 


Rejection without reasonable cause—Damages—Misrepresentation 


Where rejection was without reasonable cause as cattle were not misrepre- 
sented, damages awarded complainant for loss on resale plus incidental 
expenses including protest fee. Counterclaim for attorney’s fees and 
telephone expenses dismissed. 
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Mr. Robert Thompson, of Seattle, Wash., for complainant. 
Mr. Roy V. Morledge, Jr., of Billings, Mont., for respondent. 
Mr. Robert W. Parker, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. Complainant filed a complaint on Novem- 
ber 27, 1964 in which he seeks reparation alleging that 334 steers 
were sold by him to respondent; that under the agreement of the 
parties, respondent was to pay $47,847.13 to complainant in con- 
nection with the transaction; that respondent “turned the cattle 
down” claiming that they were not as represented; that complain- 
ant “resumed possession of the livestock and had it sold at the 
stockyard at Omaha by Mactier Bros. where it grossed 
$50,020.43.” Complainant further alleges: “The selling charges at 
Omaha were $1,181.08 and the freight charges and shipping and 
hauling expenses amounted to $5,828.67 which left a net of 
$43,010.68. This left me a net loss of $4,836.45 which was incurred 
as a result of Halsey Brant Livestock’s failure to take delivery of 
the steers. In addition to this loss, I had expenses incidental to 
the recovery and resale of the livestock in the amount of $253.27.” 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in the proceeding pursuant to section 202.40 of the rules of 
practice (9 CFR 202.40), were served upon respondent on Febru- 
ary 2, 1965. A copy of the investigative report was served upon 
complainant on the same date. 


Respondent filed an answer and counterclaim on February 23, 
1965. In the answer respondent denies liability to complainant. 
By way of counterclaim respondent alleges that he incurred tele- 
phone expenses; and that he “had to incur the further expense of 
legal fees to defend this complaint and to prosecute his counter- 
claim.” 


An oral hearing was held in Billings, Montana, on June 15, 1965. 
Mr. Robert W. Parker, of the Office of the General Counsel of the 
Department, served as presiding officer. Complainant was repre- 
sented by Mr. Robert Thompson, Attorney at Law, Seattle, Wash- 
ington. Respondent was represented by Mr. Roy Morledge, Jr., 
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Attorney at Law, Billings, Montana. Complainant, respondent, 
and Mr. Byron Hayes testified as witnesses at the hearing. 


FINDINGS OF FACT 


1. Complainant, Frank Heriza, is an individual residing at 
Soap Lake, Washington. 


2. Respondent, Halsey Brant, an individual doing business as 
Halsey Brant Livestock, Billings, Montana, was at all times mate- 
rial herein registered under the Act with the Secretary of Agri- 
culture as a market agency and dealer. 


3. On or about October 2, 1964, complainant and respondent 
entered into a contract according to which the latter agreed to pur- 
chase approximately 330 steers from the former. The steers were 
to be good to choice in quality “with a fancy end of black cattle.” 
The agreed price was 19 dollars per hundredweight, based on the 
weight of the cattle at Cle Elum, Washington, less a 4% shrink 
allowance. Respondent also was to pay half of the expense in- 
curred in trucking the cattle from Cle Elum to the railroad yards 
at Ellensburg, Washington. 


4. On October 9, 1964, 334 steers were weighed at Cle Elum. 
The animals weighed 261,700 pounds. They were good to choice in 
quality “with a fancy end of black cattle.”” An expense of $226.10 
was incurred in trucking the animals to the railroad yards at 
Ellensburg. In accordance with respondent’s instructions the 
animals were consigned to Iowa. 


5. Respondent had agreed to resell the cattle to Byron Hayes of 
Humboldt, Iowa. The animals were described by respondent to 
Byron Hayes as “choice cattle with a fancy end of Angus Cattle.” 


6. On October 14, 1964, the train carrying the cattle stopped at 
Lincoln, Nebraska, where they were inspected by Bob Drake, a 
business associate of Byron Hayes. On the basis of Drake’s report, 
Byron Hayes refused to accept the cattle. 


7. On or about October 15, 1964, after being notified by Byron 
Hayes that the cattle would not be accepted by him, respondent 
advised complainant that the cattle were being rejected because 
they were not as represented, and that respondent would stop pay- 
ment of the check previously delivered to complainant in pur- 
ported payment for the cattle. Complainant told respondent that 
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the cattle belonged to the latter and that respondent “better not”’ 
stop payment of the check. 


8. On or about October 23, 1964, complainant received notice 
that respondent had stopped payment of the check. On or about 
the same date, in accordance with complainant’s instructions, the 
cattle were turned out on a pasture adjacent to the railroad yards 
at Lincoln where they were fed hay. On or about October 27, 1964, 
complainant flew to Lincoln to make arrangements respecting the 
resale of the cattle. 


9. Pursuant to complainant’s instructions, the cattle were ship- 
ped to Omaha, Nebraska, where they were sold on a commission 
basis by Mactier Bros. Livestock Commission Co. on November 2 
and 3, 1964. The cattle were sold for a total of $50,020.43, from 
which amount commission and yardage charges plus freight and 
feed costs were deducted by Mactier Bros. The balance of the 
proceeds of sale ($43,010.68) was remitted to complainant. 


10. The resale of the cattle was effected in a commercially reas- 
onable manner. In connection with the resale, complainant incur- 
red additional necessary expenses totalling $242.82. 


11. On October 19, 1964, at the request of the Security Trust 
and Savings Bank, Billings, Montana, a notary public issued a 
notice of protest in connection with the non payment of respond- 
ent’s check. Complainant was charged $2.50 for such notice. 


12. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The record shows that respondent agreed to purchase certain 
livestock in commerce from complainant; and thereafter refused 
to accept the animals and to pay for them. A failure to pay in 
connection with a purchase of livestock in commerce constitutes 
an unjust practice in violation of the Act unless the failure is 
justified. Pack v. Rouse, 24 A.D. 587 (1965). Respondent con- 
tends that the steers were misrepresented by complainant. The 
presiding officer, who was in a position to observe the demeanor 
of the witnesses at the hearing, concluded that the weight of the 
evidence established that the steers were of the agreed upon 
quality. After consideration of the record, we have arrived at 
the same conclusion. Cf. In re Joseph L. Mitchell d/b/a LaSalle 
County Livestock Marketing Center, 21 A.D. 124, 133 (1962). 
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Accordingly, it must be determined that there was no justification 
for respondent’s failure to accept and pay for the animals in ac- 
cordance with his agreement with complainant. 


The generally accepted measure of the seller’s damages in cases 
such as the instant proceeding, is the difference between the con- 
tract price and the market price at the time of the rejection of the 
goods by the purchaser, together with incidental damages. Where, 
as here, there is a resale made in good faith and in a commercially 
reasonable manner, the resale price may be considered as the 
market price at the time of the rejection, and the expenses incur- 
red in connection with the resale may be recovered by the seller 
as incidental damages. Duesbury v. Moog & Greenwald, 3 A.D. 
871 (1944). 


Since respondent’s rejection was wrongful, and inasmuch as 
the animals were in Nebraska when he advised complainant that 
the cattle were being turned down, it was reasonable for the 
latter to attempt to hold respondent to the terms of their contract 
before making any efforts to resell the cattle. The condition of 
cattle and therefore their market value tend to deteriorate in con- 
sequence of a trip such as that from Washington to Nebraska and 
as a result of confinement in railroad yard pens for a period of 
close to ten days. Accordingly, complainant’s decision that the 
cattle be put on pasture was also warranted by the circumstances. 


Complainant seeks reimbursement for various expenses incur- 
red in connection with the resale of the cattle. Reimbursement 
therefor should be allowed except as to the expenditure for meals 
inasmuch as it was not shown that all or a specific portion of 
such expenditure may properly be regarded as a consequential 
damage. Complainant’s claim for $2.50 in respect to the protest 
notice should be allowed. Humphrey v. Sagouspe, 254 Pac. 1074 
(Nev., 1927). 


On the basis of all of the foregoing it is concluded that respond- 
ent’s counterclaim should be dismissed and complainant should 
be awarded reparation on the basis of the difference between the 
contract price of the steers ($47,847.13) and the net proceeds of 
the resale at Omaha ($43,010.68), together with $245.32, the 
amount of the incidental damages incurred by complainant. Hum- 
phrey v. Sagouspe, supra. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $5,081.77 with interest thereon at 
the rate of 5% per annum from November 1, 1964, until paid. 
Respondent’s counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,507) 


In re FITCH COMMISSION COMPANY, INC., INTERSTATE LIVESTOCK 
COMMISSION COMPANY, INC., NORTHWESTERN COMMISSION COM- 
PANY, INC., PRODUCERS COMMISSION COMPANY, INC., PERCY 
VITTUM & COMPANY, INC., JAMES H. DOLAN AND JAMES N. DOL- 
AN, d/b/a UNITED COMMISSION COMPANY, AND RAY J. KOST, 
d/b/a Kost COMMISSION COMPANY. P&S Docket No. 3679. 
Decided April 24, 1966. 


Market agencies—Prohibited employment—Sharing profits of resale 
of consignments—Impairment of services—Records—Cease 
and desist—Consent 


Cease and desist orders are issued for violations of the act in permitting 
any person to act as salesman in connection with sales of consigned 
livestock when it is known that such person also represents the market 
agency which purchases such livestock, employing a dealer or market 
agency for furnishing of its services, permitting separately registered 
dealer to participate in management or operation of the market agency, 
selling consigned livestock to employees, etc., contrary to regulations, 
permitting employees, etc., to share in profits from resale of consigned 
livestock, and entering into arrangement with a dealer which might 
impair relationship with consignors. Respondents, except Ray J. Kost, 
are ordered to keep records that fully disclose all transactions in their 
business under the act. 


Mr. Raymond W. Fullerton for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921,°-as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
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filed by the Director, Packers and Stockyards Division, Consumer 
and Marketing Service, United States Department of Agriculture, 
charging that respondents violated the Act and the regulations 
promulgated thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations, in various respects. 


Respondents respectively filed answers in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations set forth in the complaint, waive oral 
hearing and the report of the Hearing Examiner, and consent to 
the issuance, without further notice, of a specified order contain- 
ing findings of fact and conclusions based upon the allegations set 
forth in the complaint. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. The Saint Paul Union Stockyards, South Saint Paul, Minne- 
sota, (hereinafter referred to as the stockyard), is now, and was 
at all times mentioned herein, a posted stockyard subject to the 
provisions of the Act. 


2. (a) Respondent Fitch Commission Company, Inc. (herein- 
after referred to as Fitch), respondent Interstate Livestock Com- 
mission Company, Inc. (hereinafter referred to as Interstate), re- 
spondent Northwestern Commission Company, Inc. (hereinafter 
referred to as Northwestern), respondent Producers Commission 
Company, Inc. (hereinafter referred to as Producers), and re- 
spondent Percy Vittum & Company, Inc. (hereinafter referred to 
as Vittum), are now, and were at all times mentioned herein, 
corporations having offices and principal places of business at 
South Saint Paul, Minnesota. Respondents James H. Dolan and 
James N. Dolan (hereinafter referred to as respondents Dolan), 
are now, and were at all times mentioned herein, partners, d/b/a 
United Commission Company, having an office and principal place 
of business at South Saint Paul, Minnesota. Respondent Ray J. 
Kost was, at all times mentioned herein until on or about October 
11, 1965, a partner in Kost Commission Company. Until on or 
about December 1, 1964, such partnership was comprised of Ron- 
ald J. Gutzman, Car] Diedrich, and respondent Ray J. Kost. From 
such date until on or about October 11, 1965, such partnership was 
comprised of Ronald J. Gutzman and respondent Ray J. Kost. 
Respondent Ray J. Kost, d/b/a Kost Commission Company, is 


now, and was at all times mentioned herein after on or about 
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October 11, 1965, operating as an individual proprietorship. Kost 
Commission Company now has, and had at all times mentioned 
herein, an office and principal place of business at South Saint 
Paul, Minnesota. 


(b) Respondents Dolan, Fitch, Interstate, Kost, Northwestern, 
Producers, and Vittum, are now, and were at all times mentioned 
herein, registered with the Secretary of Agriculture to engage in 
business as market agencies buying and selling livestock in com- 
merce on a commission basis at the stockyard. 


3. Ear] F. Ryan and Donald E. Johnson (hereinafter some- 
times referred to as Ryan and Johnson), as partners, d/b/a Ryan 
& Johnson, South Saint Paul, Minnesota, are now, and were at 
all times mentioned herein, registered with the Secretary of Agri- 
culture to engage in business as a market agency buying livestock 
in commerce on a commission basis, except at the stockyard, and 
as dealers buying and selling livestock in commerce for their own 
account, except at the stockyard. 


4. Respondents Dolan, Fitch, Interstate, Kost, Northwestern, 
and Producers, during the period from December 1963 through 
December 1965, at the stockyard, each employed said Ear] F. Ryan 
and Donald E. Johnson as sheep salesmen; and said respondents 
respectively permitted said Ryan and Johnson to represent them 
in such capacity on a regular and continuing basis in connection 
with transactions involving the sale of sheep consigned to said re- 
spondents for sale on commission, notwithstanding the fact that 
said respondents knew, or had reason to know, that said Ryan and 
Johnson also were employed by the market agency which pur- 
chased a substantial percentage of such sheep on a commission 
basis, Vittum, as its sheep buyers, and that said Ryan and Johnson 
represented Vittum in such capacity in its sheep purchase trans- 
actions. 


5. Respondents Dolan, Fitch, Interstate, Northwestern, Pro- 
ducers, and Vittum, on or about the dates and as specified in the 
tabulation of transactions set forth below, and at divers other 
times during the period from December 1963 through April 1964, 
ot the stockyard, each accepted and sold consignments of sheep on 
a commission basis; and said respondents respectively permitted 
said Earl F. Ryan and Donald E. Johnson to represent them as 
sheep salesmen in connection with such sales, notwithstanding the 


fact that said Ryan and Johnson were independently operated and 
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separately registered dealers under the Act, and were buying 
sheep at the stockyard for their own account: 
Date of Number of Respondent to 
Consignment Sheep Consignor Which Sheep 
1963 Consigned of Sheep Were Consigned 


December 23 
December 23 
December 23 
December 24 
December 24 
December 24 
December 26 
December 26 
December 26 
December 26 
December 26 
December 27 
December 27 
1964 

February 17 
February 18 
February 18 
February 18 
February 18 
February 18 
February 18 
February 19 
February 20 
February 21 
February 24 
February 24 
February 24 
February 24 
February 25 
February 25 
February 


March 16 
March 16 


March 17 
March 17 


March 17 
March 17 
March 17 
March 18 
Merch 18 
March 18 
March 19 
March 19 


March 19 
March 20 


Clifford J. Johnson 
Gudmundson Livestock 
Earl Doering 
Frank Stevens 
Walter McGowan 
Vernon Martin 
Carl Greer 

Paul Swanson 
Orris Aamodt 
Norbert Haas 
Arnold Puetz 


Ranchester Packing Co. 


Lloyd Majerus 


Clarence Schultz 
George Pietron 
Frank Peach 

A. & R. Knickrehm 
Erwin Orlkers 
Robert Sommerfeld 
Lawrence Pudas 
Clarence Klante 
Mrs. Wilfred Johnson 
Harris Nelson 
Harry Kozak 
Leslie Wolff 
Darwin Zarling 
Kelsey Brothers 


Lyle Randall 
Ellan Brekhestron 


Jim Tersteeg 


Harry Thies 


John Neary 
Harvey Peterson 
Gudmundson Livestock 


Norman Hadler 
Murray S. Kautz 


Marvin Fellows 
Robert Pearson 
Mike Deneen 
M. H. Harth 


Vern Kopp 


Gudmundson Livestock 
Neil Harstad 
Francis LaPlante 


Vittum 
Producers 
Producers 
Interstate 
Vittum 
Vittum 
Northwestern 
Northwestern 
Northwestern 
Northwestern 
Fitch 
Producers 
Producers 


Vittum 
Vittum 
Vittum 
Vittum 
Northwestern 
Producers 
Fitch 

Dolan 
Producers 
Dolan 
Northwestern 
Vittum 

Fitch 
Producers 
Vittum 
Producers 


Dolan 


Interstate 
Dolan 
Producers 
Producers 
Northwestern 
Vittum 
Vittum 
Vittum 
Producers 
Interstate 
Producers 
Producers 
Vittum 
Vittum 
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Date of Number of Respondent to 

Consignment Sheep Consignor Which Sheep 
1964 Consigned of Sheep Were Consigned 

March 31 39 Melvin Melstrom Dolan 
March 31 7 Iverlyn Brown Northwestern 
March 81 4 Frank Hammer Producers 
April : 13 Jay Johnson Vittum 
April 1 31 Carl Stettner Northwestern 
April 1 3 Nick Bolluyt Northwestern 










6. Respondents Dolan, Fitch, Interstate, Northwestern, Pro- 
ducers, and Vittum, on or about the dates and as specified in the 
tabulation of transactions set forth below, and at divers other 
times during the period from December 1963 through April 1964, 
at the stockyard, each accepted consignments of sheep for sale on 
a commission basis and sold sheep from said consignments to said 
Earl F. Ryan and Donald E. Johnson for their own speculative 
account while said Ryan and Johnson were employed by said re- 
spondents to represent them as sheep salesmen at the stockyard: 















Respondent 




















Date Ryan Number of Which Sold 
and Johnson Consigned Consigned 
Resold Con- Sheep Sold Sheep to 
Date of signed Sheep to Ryan Consignor Ryan and 
Consignment they purchased and Johnson of Sheep Johnson 
1963 1963 
December 23 December 27 19 Gudmundson Producers 
Livestock 
December 23 December 27 3 Earl Doering Producers 
Derember 23 December 27 12 Earl Doering Producers 
December 23 December 27 9 Clifford Vittum 
Johnson 
December 24 December 27 7 Frank Stevens Interstate 
December 24 December 27 3 Walter Vittum 
McGowan 
December 24 December 27 8 Vernon Martin Vittum 
December 26 December 27 9 Arnold Puetz Fitch 
December 26 December 27 2 Carl Greer Northwestern 
December 26 December 27 6 Carl Greer Northwestern 
December 27 December 27 17 Ranchester Producers 
Pkg. Co. 
1964 1964 
February 17 February 21 59 Clarence Vittum 
Schultz 
February 18 February 21 4 Lawrence Fitch 
Pudas 
February 18 February 21 5 Erwin Orlkers Northwestern 
February 18 February 21 10 Robert Producers 






Sommerfeld 
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Date of 
Consignment 
1964 
February 19 


February 20 


February 21 
February 24 


February 24 


February 24 
February 24 
February 25 


February 25 
February 25 


March 16 
March 16 
March 16 
March 17 
March 17 
March 17 
March 17 
March 17 
March 18 
March 18 
March 18 
March 19 
March 20 
March 31 
March 31 
March 31 
April 1 
April 1 
April 1 
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Date Ryan Number of 
and Johnson Consigned 

Resold Con- Sheep Sold 
signed Sheep to Ryan 
they purchased and Johnson 

1964 

February 21 z 
February 21 6 
February 21 11 
February 25 8 


February 25 10 
February 25 ~ 
February 25 7 
February 25 6 
February 25 1 
February 25 5 
March 18 5 
March 18 5 
March 18 4 
March 18 2 
March 18 11 
March 18 16 
March 18 9 
March 18 it 
March 18 5 
March 18 1 
March 18 4 
March 20 5 
March 20 14 
April 1 2 
April 1 4 
April : 1 
April 1 3 
April 1 8 
April 1 11 


Consignor 
of Sheep 


Clarence 
Klante 

Mrs. Wilfred 
Johnson 


Harris Nelson 
Darwin 


Zarling 
Harry Kozak 
Kelsey Bros. 
Leslie Wolff 
Ellan 
Brekhestron 
Jim Tersteeg 
Lyle Randall 
Harry Thies 
Harry Thies 
John Neary 
Norman 
Hadler 
Gudmundson 
Livestock 
Murray S. 
Kautz 
Marvin 
Fellows 
Marvin 
Fellows 

M. H. Harth 
Mike Deneen 
Robert 
Pearson 

Neil Harstad 


Francis 
LaPlante 
Iverlyn Brown 
Frank 
Hammer 
Melvin 
Melstrom 

Nick Bulluyt 


Carl Stettner 
Jay Johnson 





Respondent 
Which Sold 


Consigned 
Sheep to 


Ryan and 
Johnson 


Dolan 


Producers 


Dolan 
Fitch 





Northwestern 
Producers 
Vittum 
Producers 


Dolan 

Vittum 
Interstate 
Interstate 
Dolan 
Northwestern 





Producers 
Vittum 
Vittum 
Vittum 
Interstate 
Producers 


Vittum 


Vittum 


Vittum 


Northwestern 
Producers 


Dolan 


Northwestern 


Northwestern 
Vittum 


7. Respondents Dolan, Fitch, Interstate, Northwestern, Pro- 
ducers, and Vittum, during the period from December 1963 
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through April 1964, at the stockyard, each permitted said Earl F. 


Ryan and Donald E. Johnson to enter into an agreement, relation- 
ship, or association whereby said Ryan and Johnson shared in 
the profits realized from the resale of sheep purchased from con- 
signments of livestock shipped to said respondents for sale on a 


commission basis, while said Ryan and Johnson were employed by 
said respondents to represent them as sheep salesmen. 


8. Respondents Dolan, Fitch, Interstate, Northwestern, Pro- 
ducers, and Vittum, on or about the dates and as specified in the 
tabulation of transactions set forth below, each failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in their businesses under the Act, 
in that, on or about said dates and as so specified, said respondents 
respectively sold consigned sheep on a commission basis at the 
stockyard to said Earl F. Ryan and Donald E. Johnson for their 
own account while said Ryan and Johnson were employed by said 
respondents to represent them as sheep salesmen, and, in connec- 
tion therewith, issued accounts of sales to the consignors of such 
sheep which failed to show the full, true, and correct names of 
the buyers thereof, copies of which accounts of sales were made 
a part of said respondents’ accounts and records: 


Buyer 
Respondent of Sheep 
Number of to Which Designated 
Date Consigned Consignor Sheep Were on Account 
of Sale Sheep Sold of Sheep Consigned of Sale 
1963 
December 23 19 Gudmundson Preducers Vit 
Livestock 
December 23 3 Earl Doering Producers Vitt 
December 23 12 Earl Doering Producers Vitt 
December 23 9 Clifford Johnson Vittum Vittum 
December 24 7 Frank Stevens Interstate Oa/e Vittum 
December 24 3 Walter McGowan Vittum Vittum 
December 24 8 Vernon Martin Vittum O-Vittum 
December 26 9 Arnold Puetz Fitch Oc/o Vittum 
December 26 2 Carl Greer Northwestern Vittum a/cO 
December 26 6 Carl Greer Northwestern Vittum a/cO 
December 27 17 Ranchester Producers Xa/e Vitt 
Pkg. Co. 
1964 
February 17 59 Clarence Schultz Vittum X-Vittum 
February 18 4 Lawrence Pudas_ Fitch Vittum 
February 18 5 Erwin Orlkers Northwestern Vittum a/cX 
February 18 10 Robert Producers Xa/e Vittum 


Sommerfeld 


Com. Co. 
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Date 
of Sale 
1964 
February 
February 


February 
February 
February 
February 
February 
February 


February 
February 
March 
March 
March 
March 
March 


March 


March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
March 
April 

April 

April 


1 
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Number of 
Consigned 
Sheep Sold 


1 
6 


11 
8 
10 


3 
16 


_ 
— © 


— 
moO — CIP Ol 


_ 
eow- 


Consignor 


of Sheep 


Clarence Klante 
Mrs. Wilfred 
Johnson 

Harris Nelson 
Darwin Zarling 
Harry Kozak 
Kelsey Brothers 
Leslie Wolff 
Ellan 
Brekhestron 
Jim Tersteeg 
Lyle Randall 
Harry Thies 
Harry Thies 
John Neary 
Norman Hadler 
Harvey Peterson 


Gudmundson 
Livestock 
Murray S. Kautz 
Murray S. Kautz 
Marvin Fellows 
Marvin Fellows 
M. H. Harth 
Robert Pearson 
Neil Harstad 
Francis LaPlante 
Iverlyn Brown 
Frank Hammer 
Melvin Melstrom 
Nick Bulluyt 
Carl Stettner 
Jay Johnson 


CONCLUSIONS 


Respondent 
to Which 
Sheep Were 


Consigned 


Dolan 
Producers 


Dolan 

Fitch 
Northwestern 
Producers 
Vittum 
Producers 


Dolan 

Vittum 
Interstate 
Interstate 
Dolan 
Northwestern 
Producers 


Producers 


Vittum 
Vittum 
Vittum 
Vittum 
Interstate 
Vittum 
Vittum 
Vittum 
Northwestern 
Producers 
Dolan 
Northwestern 
Northwestern 
Vittum 





Buyer 
of Sheep 
Designated 
on Account 


of Sale 


Vittum 

Xa/e Vittum 
Com. Co. 
Xa/e Vittum 
Xe/o Vittum 
Vittum #70 
Vitt 

Vittum 

Ja/e Vittum 
Com. Co. 
Ja/e Vittum 
J Vittum 
Ja/e Vittum 
Ja/e Vittum 
Vittum 

Xa/e Vittum 
Xa/e Vittum 
Com. Co. 
Xa/e Vittum 
Comm. 

Vitt 

Vitt 
X-Vittum 
X-Vittum 
Xa/e Vittum 
X-Vittum 
Vittum 
Vittum 

Oa/e Vittum 
O Vitt 
Vittum 
Vittum a/cO 
Vittum a/cO 


~ Vittum 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents Dolan, Fitch, Interstate, Kost, Northwestern, and 
Producers have violated sections 304, 307, and 312(a) of the Act 
(7 U.S.C. 205, 208, and 213(a)), and section 201.61(a) of the 
regulations (9 CFR 201.61(a) ). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondents Dolan, Fitch, Interstate, Northwestern, Producers, 
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and Vittum have violated sections 304, 307, 312(a) of the Act, 
supra, and sections 201.66 and 201.67 of the regulations (9 CFR 
201.66 and 201.67). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents Dolan, Fitch, Interstate, Northwestern, Producers, 
and Vittum have violated sections 304, 307, and 312(a) of the Act, 
supra, and sections 201.60(a) and 201.61(a) of the regulations 
(9 CFR 201.60(a) and 201.61(a)). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondents Dolan, Fitch, Interstate, Northwestern, Producers, 
and Vittum have violated sections 304, 307, and 312(a) of the Act, 


supra, and sections 201.60(a) and 201.61(a) of the regulations, 
supra. 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondents Dolan, Fitch, Interstate, Northwestern, Producers, 
and Vittum have violated the provisions of section 401 of the Act 
(7 U.S.C. 221), and sections 201.43 and 201.47 of the regulations 
(9 CFR 201.43 and 201.47). 


Inasmuch as respondents have respectively consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


I. Respondents Fitch, Interstate, Northwestern, and Producers 
each shall cease and desist from: 


A. Permitting any person to represent it as a salesman in 
connection with any transaction involving the sale of consigned 
livestock when it knows, or has reason to know, that such person 
is also representing the market agency which purchases such 
livestock as a buyer in said transaction; 


B. Employing any person to perform any service or duty in 
connection with the furnishing by the market agency of its serv- 
ices at a posted stockyard if such person is engaged in buying live- 
stock as a dealer or market agency at such stockyard; 


C. Permitting any independently operated and separately reg- 
istered dealer to participate in the management or operation of 
the market agency; 
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D. Selling any consigned livestock to any owner, officer, agent, 
or employee of the market agency for his own account, except as 
provided in section 201.57 of the regulations (9 CFR 201.57) ; 


E. Permitting any owner, officer, agent, or employee of the 
market agency to enter into any agreement, relationship, or asso- 
ciation with anyone whereby such owner, officer, agent, or em- 
ployee shares in the profits realized from the resale of livestock 
purchased from consignments shipped to the market agency for 
sale on a commission basis; and 


F. Entering into any agreement, relationship, or association 
with any dealer or other buyer which might have a tendency to 
lessen the loyalty of the market agency to its consignors or to 
impair the quality of its market agency selling services. 


Respondents Fitch, Interstate, Northwestern, and Producers 
each shall keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in its busi- 
ness under the Act, including accounts of sales which show the 
full, true, and correct names of the buyers of consigned livestock 
sold by it on a commission basis. 


II. Respondent Vittum shall cease and desist from: 


A. Employing any person to perform any service or duty in 
connection with the furnishing by the market agency of its serv- 
ices at a posted stockyard if such person is engaged in buying 
livestock as a dealer or market agency at such stockyard; 


B. Permitting any independently operated and separately 
registered dealer to participate in the management or operation 
of the market agency; 


C. Selling any consigned livestock to any owner, officer, 
agent, or employee of the market agency for his own account, ex- 
cept as provided in section 201.57 of the regulations (9 CFR 
201.57) ; 


D. Permitting any owner, officer, agent, or employee of the 
market agency to enter into any agreement, relationship, or asso- 
ciation with anyone whereby such owner, officer, agent, or em- 
ployee shares in the profits realized from the resale of livestock 
purchased from consignments shipped to the market agency for 
sale on a commission basis; and 
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E. Entering into any agreement, relationship, or association 
with any dealer or other buyer which might have a tendency to 
lessen the loyalty of the market agency to its consignors or to 
impair the quality of its market agency selling services. 


Respondent Vittum shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in its business under the Act, including accounts of sales 
which show the full, true, and correct names of the buyers of con- 
signed livestock sold by it on a commission basis. 


III. Respondents Dolan shall cease and desist from: 


A. Permitting any person to represent them as a salesman in 
connection with any transaction involving the sale of consigned 
livestock when they know, or have reason to know, that such per- 
son is also representing the market agency which purchases such 
livestock as a buyer in said transaction; 


B. Employing any person to perform any service or duty in 
connection with the furnishing by the market agency of its serv- 
ices at a posted stockyard if such person is engaged in buying 
livestock as a dealer or market agency at such stockyard; 


C. Permitting any independently operated and separately 
registered dealer to participate in the management or operation of 
the market agency; 


D. Selling any consigned livestock to any owner, officer, 
agent, or employee of the market agency for his own account, 
except as provided in section 201.57 of the regulations (9 CFR 
201.57). 


E. Permitting any owner, officer, agent, or employee of the 
market agency to enter into any agreement, relationship, or asso- 
ciation with anyone whereby such owner, officer, agent, or em- 
ployee shares in the profits realized from the resale of livestock 
purchased from consignments shipped to the market agency for 
sale on a commission basis; and 


F. Entering into any agreement, relationship, or association 
with any dealer or other buyer which might have a tendency to 
lessen the loyalty of the market agency to its consignors or to 
impair the quality of its market agency selling services. 


Respondents Dolan shall keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
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involved in their business under the Act, including accounts of 
sales which show the full, true, and correct names of the buyers of 
consigned livestock sold by them on a commission basis. 


IV. Respondent Kost shall cease and desist from: 


A. Permitting any person to represent him as a salesman in 
connection with any transaction involving the sale of consigned 
livestock when respondent Kost knows, or has reason to know, 
that such person is also representing the market agency which 
purchases such livestock as a buyer in said transaction; 


B. Employing any person to perform any service or duty in 
connection with the furnishing by the market agency of its serv- 
ices at a posted stockyard if such person is engaged in buying 
livestock as a dealer or market agency at such stockyard; 


C. Permitting any independently operated and separately 
registered dealer to participate in the management or operation 
of the market agency; and 


D. Entering into any agreement, relationship, or association 
with any dealer or other buyer which might have a tendency to 
lessen the loyalty of the market agency to its consignors or to 
impair the quality of its market agency selling services. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service thereof upon 
respondents. 


(No. 10,508) 


STOCKTON LIVESTOCK COMMISSION COMPANY v. JULIUS KUHLMAN 
and K & R LIVESTOCK COMMISSION Co. P&S Docket No. 3527. 
Decided April 25, 1966. 


Agency—Partially disclosed principal—Application of proceeds to 
antecedent debt where an unpaid seller 


Market agency liable as partially disclosed principal or liable to unpaid 
seller to its alleged consignor for proceeds applied by market agency 
to antecedent debt owed it by consignor with knowledge of existence of 
upaid seller. Consignor or agent of partially disclosed principal also 
liable to unpaid seller. 


STOCKTON LIVESTOCK v. KUHLMAN 
Cite as 25 A.D. 504 


Mr. W. McCaslin, of Stockton, Kansas, for complainant. 
Mr. Stanley F’. Johnson, of Boulder, Colo., for respondent K & R Live- 
stock Commission Co. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 28, 1964, com- 
plainant seeks reparation from respondents in the amount of 
$3,055.02, alleging that respondent Kuhlman, acting as an agent, 
purchased 30 head of cattle for the account of respondent K & R 
Livestock Commission Company, and that the check in payment 
for such purchase, drawn by respondent Kuhlman, was not honor- 
ed by the bank upon which it was drawn. 


A copy of the complaint and a copy of an investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served upon respondent 
Kuhlman on April 18, 1965, and upon respondent K & R Livestock 
Commission Company on February 23, 1965. A copy of the in- 
vestigative report was served upon complainant on February 23, 
1965. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within 20 days 
after such service, and that under the rules of practice a failure 
to file an answer constitutes a waiver of oral hearing and admis- 
sion of the facts alleged in the complaint (9 CFR 202.41(c)). 
Notwithstanding such notice of the applicable provisions of the 
rules of practice, no answer was filed by respondent Julius Kuhl- 
man. 


Respondent K & R Livestock Commission Company filed an 
answer admitting that it often purchased cattle from Mr. Kuhlman 
for which it paid $1.00 a head profit, but denying, inter alia, that 
Julius Kuhlman was an agent for it. A copy of the answer was 
served upon complainant on May 20, 1965, and upon respondent 
Kuhlman on June 21, 1965. 


None of the parties in this proceeding requested an oral hearing. 
Accordingly, the parties were notified that the proceeding would 
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be handled under the shortened procedure provided for in sections 
202.17 and 202.53 of the rules of practice (9 CFR 202.17, 202.53). 
Complainant did not file an opening statement; respondent K & R 
Livestock Commission Company filed an affidavit on August 23, 
1965, a brief on December 27, 1965, and suggested findings of 
fact and conclusions of law on March 3, 1966, and complainant 
filed a brief on October 25, 1965. Service of these documents was 
duly made upon the respective parties. 


FINDINGS OF FACT 


1. Complainant, Warren Riffel, d/b/a Stockton Livestock Com- 
mission Company, Stockton, Kansas, is engaged in the business of 
a dealer and market agency, registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for his own 
account and on a commission basis at the Stockton Livestock 
Commission Co., a posted stockyard under the Act, hereinafter 
referred to as the “Kansas stockyard.” 


2. Respondent Julius Kuhlman, Denver, Colorado, hereinafter 
referred to as “Kuhlman,” is now and was at all times material 
herein, engaged in the business of a dealer, buying and selling 
livestock in commerce. 


3. Respondent K & R Livestock Commission Co., Broomfield, 
Colorado, hereinafter referred to as “K & R,” is now and was at 
all times material herein, engaged in the business of a dealer and 
market agency, registered with the Secretary of Agriculture to 
buy and sell livestock in commerce for its own account, and on a 
commission basis at the K & R Livestock Commission Company, 
Inc., a posted stockyard under the Act, hereinafter referred to 
as the “Colorado stockyard.” 


4, On April 30, 1964, respondent Kuhlman purchased 41 head 
of cattle at the Kansas stockyard. A sales invoice was issued for 
30 head, in the amount of $3,055.02, and in the name of respond- 
ent K & R. The 30 head of cattle were shipped to the Colorado 
stockyard on the same date. Sales invoices for the remaining 11 
head were issued in the name of respondent Kuhlman and such 
cattle were shipped to another stockyard in Kansas. Respondent 
Kuhlman issued complainant a check in the amount of $4,186.26 
for the total purchase price of the 41 head, drawn on his account 
at the Kensington First National Bank at Kensington, Kansas. 


The check was returned unpaid. 
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5. When the 30 head of cattle were shipped to the Colorado 
stockyard, respondent Kuhlman drew a draft on respondent K & 
R in the amount of $4,186.26, payable to the Kensington First 
National Bank, which draft was not honored by respondent K & R. 


6. On May 5, 1964, when respondent Kuhlman’s check was re- 
turned “unpaid” by the bank upon which it was drawn, complain- 
ant telephoned respondent K & R to inform it of the fact that the 
30 head of cattle were not paid for and to request that respondent 
K & R hold the proceeds of the sale of the 30 head for complain- 
ant’s account. Complainant, on the same day, sent a confirming 
telegram to this effect. 


7. On numerous previous occasions for a little less than two 
years prior to the transaction in question, respondent Kuhlman 
had purchased cattle for the account of respondent K & R at the 
Kansas stockyard, had paid for the cattle with his own check and 
had drafted on respondent K & R for the amount of the purchase 
price plus a $1.00 a head “commission”. 


8. During July, 1964, respondent Kuhlman paid complainant 
$2,000 toward the April 30, 1964 purchase, which amount com- 
plainant has not accepted as full payment of the purchase price, 
holding it in escrow pending settlement of his claim. 


9. Respondent K & R has applied the proceeds of the sale of 
the 30 head in question to respondent Kuhlman’s indebtedness to 
it due from other purchases at the Colorado stockyard on April 
27 and May 6, 1964. 


10. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


One of the controlling issues appears to be agency. Complain- 
ant seeks to establish that respondent K & R, acting through re- 
spondent Kuhlman as its agent, purchased the cattle in question. 
Respondent K & R denies any agency either actual or apparent, 
but contends that Kuhlman purchased the animals for his own 


account and resold them to it at a profit of $1.00 a head. 


There is, however, sufficient evidence to establish agency in this 
case. Beginning in the fall of 1962, respondent frequently pur- 
chased livestock at complainant’s stockyard for the account of 


respondent K & R. In fact, Kuhlman and K & R both informed 





508 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 25 A.D. 504 


complainant at the outset that such purchases for K & R would 
be paid for by Kuhlman, who in turn would draft on K & R for 
the amount of the purchase price plus a dollar a head “commis- 
sion”. Furthermore, Mr. A. G. Kats, manager of the K & R Live- 
stock Commission Co., admits in an affidavit in the investigative 
report that Kuhlman was authorized to purchase for K & R ona 
“commission” basis. 


Even assuming the lack of actual authority, the evidence of 
apparent authority is abundant. It is clear from the record that 
respondent K & R, by dealing with complainant through respond- 
ent Kuhlman for a period of almost two years, established a course 
of dealing that respondent K & R should have known would give 
complainant reason to believe that Kuhlman had authority to 
purchase livestock on a commission basis for the account of K & R, 
and in fact, in the particular instance, K & R received the 30 head 
of cattle in a manner consistent with the previous transactions. 
See McClure-Burnet Comm. & Co. v. E. A. Blackshere Co., 20 A.D. 
351 (1961). 


It is, however, not clear from the record whether the agency 
in the particular transaction was disclosed at the time of the 
auction sale or at the time of payment an hour or so later, since 
Kuhlman also purchased livestock for his own account at the same 
auction. Assuming either an undisclosed or a partially disclosed 
principal situation, both the agent and principal are liable when 


the principal is subsequently disclosed, as was done here. Dulles 
v. Meisner, et el., 24 A.D. 317 (1965). 


Moreover, the liability of K & R in this particular transaction 
may be established even absent evidence of agency. On the basis 
of their past method of operating, K & R knew that most of the 
cattle Kuhlman shipped to K & R were paid for by Kuhlman’s 
check drawn on his bank and that in order to cover the issuance 
of such check, Kuhlman would then draft on K & R for the pur- 
chase price plus commission. In fact, the draft was always drawn 
payable to Kuhlman’s bank. In this instance, not only did K & R 
refuse to honor the draft which would have covered the check 
for the purchase price, but had actual knowledge of the fact that 
Kuhlman’s check had been returned unpaid. Complainant so 
notified K & R by telephone and telegram. Therefore respondent 
K & R should have held the proceeds from the sale of the 30 head 
for the benefit of complainant. 
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K & R contends that various other livestock purchases made 
by Kuhlman elsewhere were commingled at the Colorado stockyard 
for sale on the same day, and that therefore it was impossible to 
determine the amount of the proceeds of resale with respect to the 


30 head of cattle in issue. Even assuming such a problem, the 
value of the 30 head can easily be ascertained for the purposes of 


awarding damages. Natural Bridge Packing Co. v. Ganey, 15 A.D. 
818, 823 (1956). While the animals may have been commingled, 
K & R knew that 30 head had been purchased by Kuhlman from 
complainant and that the animals had not been paid for. K&R 
sold all the animals shipped by Kuhlman that day and kept the 
proceeds of the sales, claiming a prior debt owed it by Kuhlman. 
K & R cannot claim that it had paid Kuhlman in good faith, there- 
by entitling it to retain the proceeds from the sale as a bonafide 
purchaser. The fact is that K & R did not pay Kuhlman, having 
refused to honor the draft drawn by Kuhlman, which would alone 
be sufficient notice that complainant may have been entitled to 
payment. See Minot Livestock Auction v. Wood Bros. et al., 24 
A.D. 459, 464 (1965), and Call v. Winter Livestock Comm. Co., 11 


A.D. 3 (1952). 


It is therefore concluded that if Kuhlman was authorized to 
buy the livestock for the account of K & R, the latter would be 
liable as Kuhlman’s principal, and the failure to pay for such 
purchases is a violation of the Act. Whiting Bros. v. Davis, 23 
A.D. 1391 (1964). Kuhlman would also be liable since it was not 
established that he disclosed the agency at the time of the sale. 
On the other hand, if the cattle were shipped to K & R as an out- 
right sale, Kuhlman is liable for the original purchase price and 
complainant may follow the proceeds of the resale since K & R 
was not a bonafide purchaser, knowing that the cattle had not 
been paid for. Moreover, one who obtains possession of property 
in payment of an antecedent debt does not occupy the position of 
a bonafide purchaser for value as against the defrauded seller. It 
is, therefore, a violation of the Act to retain the proceeds for ap- 
plication to a pre-existing debt under such circumstances. See 
Minot v. Wood, supra. Under either set of circumstances com- 
plainant is entitled to reparation in the amount of the purchase 
price less the $2,000 he has already received. 





ORDER 





Within 30 days from the date hereof, respondent Julius Kuhl- 
man and respondent K & R Livestock Commission Co., shall jointly 
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and severally pay to complainant as reparation the sum of 
$1,055.02 with interest thereon at the rate of 5% per annum from 
May 1, 1964, until paid. 


Copies hereof shall be served upon the parties. 


(No. 10,509) 


In re R. J. WARREN. P&S Docket No. 3662. Decided April 25, 
1966. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded as required by the act and the regulations. 
Mr. Garrett N. Wyss for complainant. 
Mr. Warner Moore, of Wichita, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on March 10, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with 
violations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on April 11, 1966, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the issu- 
ance of a specified cease and desist order, with findings and con- 
clusions, for the purpose of this proceeding only, based on all 
allegations contained in the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. Complainant has also recommended that respondent not 
be suspended as a registrant under the Act, as respondent is now 
in compliance with the bonding requirements of the Act and 
regulations. 








| 
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FINDINGS OF FACT 


1. The respondent, an individual whose address is 825 N. Persh- 
ing Ave., Wichita, Kansas, is now and was at all times material 
herein engaged in the business of a dealer buying and selling in 
commerce livestock on his own account, and is now and was at 
all times material herein so registered with the Secretary of Agri- 
culture. 


2. The following livestock markets, hereinafter referred to 
as the stockyards, were at all times material herein posted stock- 
yards subject to the provisions of the Act: 


Wichita Union Stockyards, Wichita, Kansas 
Douglass Livestock Commission Company, Douglass, Kansas 
Winfield Livestock Auction, Winfield, Kansas 


3. The surety bond which respondent maintained to secure 
performance of his dealer obligations was terminated on April 17, 
1965. Respondent by certified letter dated September 17, 1965, 
was informed of such termination date and was further informed 
that he would have to furnish a new bond if he continued to en- 
gage in business as a dealer after such termination date. Not- 
withstanding such notice, respondent has continued to engage in 
the business of buying and selling livestock on his own account at 
the stockyards without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as complainant has recom- 
mended that the order consented to by respondent be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations thereunder. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 10,510) 


HENRY SMITH v. BART NELSON SHEEP COMPANY. P&S Docket No. 
3519. Decided April 26, 1966. 


Death of respondent—Dismissal 
































Authority is lacking for Secretary to entertain cause of action based on debt 
of deceased respondent, incurred prior to his death, and complaint is 
dismissed. 


Mr. Lawrence E. Myers, of Des Moines, Iowa, for complainant. 
Mr. James R. Maggert, of Ankeny, Iowa, for respondent. 
Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. By a complaint filed December 29, 1964, 
complainant seeks reparation in the amount of $5,340.00, alleging 


that he sold to respondent 600 head of ewes at an average weight 
of 135 pounds for the price of $5,340.00, which ewes were shipped 
from Belle Fourche, South Dakota, and delivered to respondent at 
Des Moines, Iowa, on October 8, 1964, but that respondent has 
failed and refused to pay the amount due. 





A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to Section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served upon respond- 
ent on March 17, 1965. A copy of the investigative report was 
served upon complainant on March 19, 1965. 


Respondent filed an answer on April 5, 1965, stating that Barton 
J. Nelson, owner and operator of Bart Nelson Sheep Company, 
had died on October 9, 1964, and that Mr. Nelson’s widow and son 
were continuing to do business as the Bart Nelson Sheep Company. 
The answer denied that the 600 ewes described by complainant had 
been sold to the Bart Nelson Sheep Company, alleging rather that 
they had been shipped to respondent on consignment and further 
alleging that one of the ewes had been dead upon arrival. 


A copy of the answer was served upon complainant on April 19, 
1965. An oral hearing was held at Des Moines, Iowa, on June 7, 
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1965, before G. H. Penstone, Office of the General Counsel, United 
States Department of Agriculture, who was presiding officer. 
Both parties were represented by counsel. Complainant and one 
other witness testified on behalf of complainant, and Donald Nel- 
son, son of the late Barton Nelson, and three other witnesses 
testified on behalf of respondent. Both complainant and respond- 
ent filed briefs, proposed findings of fact, and conclusions. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 1000 Lawrence 
Street, Belle Fourche, South Dakota. 


2. At the time of the making of the contract relied upon by 
the complainant, Bart Nelson Sheep Company, Des Moines, Iowa, 
was owned and operated by Barton J. Nelson, who was registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce for his own account. On October 9, 1964, five 
days after the agreement between complainant and Barton J. 
Nelson was made, and one day after the sheep arrived in Des 
Moines, Barton J. Nelson died. The widow of the deceased, Lillian 
C. Nelson, thereafter, pursuant to an order of the probate court 
of Polk County, Iowa, continued to operate the business of the 
deceased as before, engaging in the business of a dealer subject to 
the Act. In October 1965, Lillian C. Nelson, d/b/a Bart Nelson 
Sheep Company, was registered with the Secretary of Agriculture 
as a dealer authorized to buy and sell livestock in commerce. 


3. On October 6, 1964, complainant shipped 600 ewes from 
South Dakota, to Mr. Barton J. Nelson at Des Moines, Iowa. One 
animal was dead on arrival. On October 7, 1964, complainant 
mailed Mr. Nelson a sales invoice for the 600 head in the amount 
of $5,340.00. Subsequently, after Mr. Nelson’s death, his son, 
Donald Nelson, refused to pay complainant the amount demanded 
for the sheep, contending that his father had not purchased the 
sheep, but that complainant had shipped the sheep to the Bart 
Nelson Sheep Company on a consignment basis. 


4. On or about December 22, 1964, payment was tendered to 
complainant in the amount of $2,354.09, representing the net pro- 
ceeds for which the sheep had been sold by the Bart Nelson Sheep 
Company for the account of complainant. Complainant refused 
such tender. 
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5. The complaint was filed within ninety days after the accrual 
of the cause of action. 


CONCLUSIONS 


The issue appears to be whether complainant is entitled to re- 
lief in a reparation proceeding under the Act, or whether his 
proper remedy would have been to file a claim against the estate 
of Barton J. Nelson. The death of Barton J. Nelson ended the 
existence of the entity with which complainant had made his con- 
tract and the Bart Nelson Sheep Company as a registered dealer 
under the Act no longer existed. Although no copy of the court 
order was offered in evidence, it appears from the testimony and 
pleadings that Barton J. Nelson’s widow, Lillian C. Nelson, con- 
tinued the business pursuant to an order of the probate court of 
Polk County, Iowa, until October of 1965, when she registered as 
a dealer under the Act to continue the business. Apparently, be- 
tween the death of Barton J. Nelson and the registration of Lillian 
C. Nelson, the widow was in fact carrying on the business of a 
dealer as executrix of the estate and as such was subject to the 
provisions of the Act. 


If, as complainant contends, the transaction involved a sale by 
complainant to Barton J. Nelson, the cause of action is on a debt 
of the deceased, incurred prior to his death, and we have no juris- 
diction under the Act to entertain such a claim. See Barbera 
Packing Corp. v. McCaffrey Bros., 19 A.D. 123 (1960); Anony- 
mous Decision, 7 A.D. 14 (1948). 


Of course, as executrix and representative of the estate, Mrs. 
Nelson is liable for any violations of the Act during the time that 
she operated as a dealer in a representative capacity. But no such 
violations on the part of the estate as a legal entity were establish- 
ed or even alleged. All that was alleged is that a debt is owing 
from the estate and as stated above we have no jurisdiction to 
entertain such a claim. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 











— 
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(No. 10,511) 


In re JOHN C. CooK. P&S Docket No. 3665. Decided April 27, 
1966. 


Bonding and registration requirements—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
dealer without the required bond and from engaging in business as a 
market agency without being bonded and registered therefor and is 
suspended as a registrant until he complies fully with the bonding and 
registration requirements of the act and the regulations issued there- 
under. 

Mr. Garrett N. Wyss for complainant. 

Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on March 15, 1966, by the Acting Director, Packers and 
Stockyards Division, Consumer and Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations promulgated thereunder by 
the Secretary of Agriculture (9 CFR 201.1 et seq.), hereinafter 
referred to as the regulations. 


Respondent filed an answer on April 12, 1966, in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of 
a specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. The livestock auction markets known as Livingston Live- 
stock Auction Company, Livingston, Texas, and Groesbeck Com- 
mission Company, Groesbeck, Texas, hereinafter referred to as 
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the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the Act. 


2. Respondent, who resides in Houston, Texas, is now and was 
at all times material herein registered with the Secretary of Agri- 
culture as a dealer, buying and selling in commerce livestock on 
his own account. 


3. (a) The surety bond which respondent maintained to secure 
performance of his dealer obligations was terminated on March 8, 
1961. Respondent, by certified letter dated March 3, 1961, was 
informed of such termination date and was further informed that 
he would have to furnish a new bond if he continued to engage in 
business as a registrant subject to the Act after such termination 
date. Respondent was also so notified by letter dated March 10, 
1961. 


(b) On or about March 18, 1965, respondent began engaging in 
the business of buying at the stockyards livestock on a commission 
basis and to the date of the execution of the Complaint continued 
to so operate without being registered with the Secretary of Agri- 
culture to so operate and without filing and maintaining a reason- 
able bond or its equivalent to cover such market agency opera- 
tions, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 303 and 312(a) of the 
Act (7 U.S.C. 203, 213(a)) and sections 201.10, 201.29 and 201.30 
of the regulations (9 CFR 201.10, 201.29, 201.30). Inasmuch as 
complainant has recommended that the order consented to by re- 
spondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which registration and bonding 
are required under the Act and the regulations without being 
properly registered with the Secretary of Agriculture to so ope- 
rate and without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations thereunder. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the registration and bonding requirements of 
the Act and the regulations. When respondent has complied 
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fully with the registration and bonding requirements of the Act 
and the regulations, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 10,512) 


In re JOE HELT Co., INC. P&S Docket No. 3625. Decided April 
27, 1966. 


Bonding and registration requirements—Checks—Failure to pay 
when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded and registered as required by the act and 
regulations, issuing insufficient funds checks in payment of livestock 
purchased and failing to pay when due for such livestock. 

Mr. Jerome S. Ducrest for complainant. 

Mr. Ole J. Olsen, Jr., of Evansville, Ind., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a Complaint issued on December 10, 1965, by the Acting Di- 
rector, Packers and Stockyards Division, Consumer and Marketing 
Service. The Complaint charges respondent with various viola- 
tions of the Act and the regulations. Respondent in its answer 
admits the jurisdictional allegations in the Complaint and sub- 
mits to the jurisdiction of the Secretary in the matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and, for the purposes 
of this proceeding only, consents to the issuance of a specified 
order, with findings of fact and conclusions based upon the alle- 
gations contained in the Complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Lawrence County Stockyards, Lawrenceville, Tennessee, 
Evansville Union Stockyards, Evansville, Indiana, Walkerton Live- 
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stock Commission Sales, Walkerton, Indiana, Etna-Bourbon Live- 
stock Sales, Etna Green, Indiana, and Gibson Livestock Company, 
Inc., Marion, Kentucky, hereinafter collectively referred to as the 
stockyards, are now and were at all times mentioned herein posted 
stockyards subject to the provisions of the Act. 


2. Respondent is a corporation organized and existing under 
the laws of the State of Indiana with its home office located at 
Booneville, Indiana. 


3. Respondent, at all times material herein, engaged in the 
business of a dealer, within the meaning of the Act, buying and 
selling livestock for its own account at the stockyards. 


4. Respondent, at the stockyards, during the period from May 
8 through August 9, 1965, regularly and consistently engaged in 
the business of buying and selling livestock for its own account 
without being registered with the Secretary to so operate and 


without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations. 


5. Respondent, on or about three specified dates, through Joe 
Helt, president, part-owner and operator of respondent, issued 
checks on its account in The Tennyson National Bank, Tennyson, 
Indiana, in payment for livestock purchased in dealer transactions 
from the Lawrence County Stockyards, which checks, when pre- 
sented for payment, were returned unpaid because of insufficient 
funds in respondent’s said bank account. 


6. Respondent, at the Lawrence County Stockyards, in four 
transactions on or about three specified dates, through Joe Helt, 
president, part-owner and operator of respondent, purchased live- 
stock for its own account and failed to pay, when due, the full 


purchase price of such livestock. 
CONCLUSIONS 


By reason of the facts set out in Findings of Fact 4, 5 and 6 
hereof, respondent has violated sections 303 and 312(a) of the 
Act and sections 201.10, 201.29, 201.30 and 201.43(b) of the 
regulations. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in the Complaint, and complainant has recommended that such 
an order be issued, the order will be issued. 
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ORDER 

Respondent shall cease and desist from: 

(1) Engaging in business in any capacity for which registra- 
tion and bonding are required under the Act and the regulations 
without being registered with the Secretary of Agriculture and 
without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and the regulations; 

(2) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining on deposit in the bank 
upon which such checks are drawn sufficient funds to pay such 
checks; and 


(3) Failing to pay when due the purchase price of livestock 
purchased in commerce. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 10,513) 


GEORGE E. RUSSELL AND JOHN T. WALLACE, d/b/a VALLEY STOCK 
YARD v. JOE MITCHELL, d/b/a LASALLE COUNTY LIVESTOCK. 
P&S Docket No. 3504. Decided April 27, 1966. 


Failure to pay—Consignment not established 


Where respondent failed to establish that he sold livestock in question on 
consignment for complainants’ account and the record establishes that 
complainants purchased the livestock on order for respondent, respondent 


is liable for contract price of livestock purchased for his account. 


Mr. C. T. ‘Tad’ Sanders, of Kansas City, Mo., for complainants. 
Mr. Andrew J. O’Conor, of Ottawa, Ill., for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed October 10, 1964, and 
an amended complaint filed October 23, 1964, complainants seek 


reparation in the sum of $3,158.38, which is alleged to be the 
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balance owed for livestock shipped to respondent in July 1964. It 
is alleged that under the arrangement of the parties, respondent 
was to pay complainants “the invoice price of cattle plus trucking 


and $.25 per hundred weight.” 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 202.40 of 
the Rules of Practice (9 CFR 202.40), were served on respondent 


on January 9, 1965. A copy of the investigative report was 
served on complainants on January 14, 1965. 


Respondent filed an answer denying that he authorized com- 


plainants to purchase livestock for him and alleging that the 
animals in question were sent to him for sale on a commission 
basis for the account of complainants. 


Complainants requested an oral hearing. The hearing was held 
at Ottawa, Illinois, on June 7, 1965. Mr. Gilbert A. Horn, of the 
Office of the General Counsel of the Department, served as pre- 
siding officer. Complainants were represented at the hearing by 
Mr. C. T. ‘Tad’ Sanders, Attorney at Law, Kansas City, Missouri, 
and respondent was represented by Mr. Andrew J. O’Conor, At- 
torney at Law, Ottawa, Illinois. Five witnesses testified. The 
parties submitted proposed findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainants, George E. Russell and John T. Wallace, part- 
ners doing business as Valley Stock Yard, P. 0. Box 443, Decatur, 


Alabama, are now and were at all times material herein registered 
under the Act as a dealer and as a market agency. 


2. Respondent, Joe Mitchell, an individual doing business as 


LaSalle County Livestock, Ottawa, Illinois, is now and was at all 
times material herein registered under the Act as a dealer and 
as a market agency. 


3. On or about June 24, 1964, complainants and respondent 
entered into an arrangement whereby complainants were to pur- 
chase livestock and to ship the animals to respondent until they 
were instructed by respondent not to make any further shipments. 
On or about July 14, it was agreed that respondent would pay 
complainants the price for which complainants bought the live- 
stock plus a commission of 25 cents per hundredweight and the 
trucking expense which would be incurred in connection with the 
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trucking of the animals to respondent’s sale barn at Ottawa, 
Illinois. Pursuant to such arrangement, complainants shipped 
livestock to respondent at Ottawa, as follows: 


Approximate Number Trucking Amount Balance 

date of head of Cost to and paid by owed by 
(1964) Livestock Complainants Commission Respondent Respondent 

June 25 77 $5527.18 $392.06 $5919.24 $ 

June 29 65 5793.95 388.44 6182.39 

July 2 TE 4826.13 378.00 5204.13 

July 9 85 5354.68 391.18 5745.86 

July 14 79 5404.32 375.31 5779.63 

July 16 69 5766.08 395.18 6161.26 

July 16 77 6030.71 400.81 6431.52 

July 23 76 6176.04 409.00 6372.59 212.45 

July 23 71 5709.31 395.00 3158.38 2945.93 


4, The livestock shipped to respondent was purchased by com- 
plainants in Alabama and Tennessee. 


5. A complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 

According to complainants, the livestock shipped to respondent 
on June 25 and 29, and July 2, 9, 14, 16, and 23, 1964, was bought 
by them pursuant to respondent’s order; and they were to be paid 
the price for which the livestock was purchased by them plus a 
buying commission of $.25 per hundredweight and the cost of 
trucking the cattle to respondent’s sale barn at Ottawa, Illinois. 
Complainants assert that respondent paid the agreed amount for 


all of the livestock shipped, excepting 71 cattle and 3 calves ship- 
ped to him on July 23, 1964. 


Respondent denies that he gave complainants an order to buy 
such animals for him and contends that complainants placed 
the livestock with him for sale on a commission basis for their 
own account. Respondent says that he paid the drafts drawn by 
complainants in connection with the first eight shipments as an 
advance on the anticipated proceeds from the sale of the animals 
and that his final payment of $3,158.38 was in settlement of the 
account maintained in respect to all the shipments. 


It does not appear from the evidence that the parties had 
reached an understanding in respect to the livestock involved prior 
to the time the first load was shipped. Complainants apparently 


assumed that they were to purchase the animals for respondent 
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and to bill the livestock to him at cost plus a buying commission 
and hauling expenses. On the basis of this assumption, complain- 
ants sent to respondent, in respect to each shipment, a detailed 
invoice showing the cost of the cattle plus an additional amount 


for “commission and hauling.” They also drew drafts on respond- 
ent for the total amounts shown on the invoices. 


Respondent, on the other hand, apparently assumed, at first, 
that the animals were being placed with him for sale on a com- 
mission basis for the account of complainants. On July 13, 1964, 
he sent complainants a check for $13,830.19 bearing the notation 
“174 head on consignment.” Upon receipt of this check, complain- 
ants talked with respondent over the telephone and told him that 
they did not want such check; that all they wanted was the invoice 
price as reflected by the draft drawn in connection with each load. 
The check was voided and returned to respondent; and thereafter 
respondent accepted and paid the drafts drawn by complainants. 


After the telephone conversation, except in connection with the 
livestock shipped on July 23, respondent issued no accounts of 
sale to complainants showing the disposition of the livestock as 
he normally would have done in respect to a consignment. He 
did not deposit the proceeds of the sale of the animals in a cus- 
todial account at the bank as he would do in the case of a consign- 


ment. Payments for the cattle were made with funds drawn from 
his general bank account. 


Respondent offered in evidence a series of consignment cer- 
tificates, auction sales records, and scale tickets. Some of the 
documents are supposed to relate to livestock shipped to respond- 
ent by third parties as well as to shipments made by complainants. 
The documents are internal bookkeeping records and respondent’s 
bookkeeper admitted in her testimony that none of these records 
had ever been sent to complainants. 


Before respondent received the last load of cattle from com- 
plainants, his nephew, John Mitchell, told complainants over the 
telephone that respondent could not use any further shipments; 
that complainants should not issue a draft as to such last ship- 
ment; and that respondent would pay for it by check. On or about 
July 30, 1964, respondent sent complainants a check for $3,158.38, 
accompanied by what purported to be an account of sale for the 
livestock that complainants had shipped on July 23. To such ac- 
count of sale was attached a statement of account that read: 
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Due Valley Stockyards $10,768.56 
147 cattle sold less exepnses 7/28/64 11,355.19 
(3 drafts drawn July 29 Due $22,123.75 
total $18965.37) Drafts paid 18,965.37 

Due $ 3,158.38 


There was no explanation of the item entitled: ““Due Valley Stock- 


yards—$10,768.56.” 


It is concluded from all the evidence that the livestock was 
bought by complainants for respondent’s account. Nothing that 
was said during the course of the telephone conversation with 
John Mitchell regarding the last load of cattle, changed the agree- 


ment between complainants and respondent which had arisen 
in the course of their dealing. 


A failure to make full payment in connection with a purchase 
of livestock, in commerce, constitutes an unjust practice in viola- 
tion of the Act. Pardee v. Boren, 21 A.D. 439 (1962). Respondent 
will therefore be ordered to pay reparation in the amount of the 
unpaid balance owed for the livestock shipped to him by com- 
plainants. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainants, as reparation, the sum of $3,158.38, with 
interest thereon at 5% per annum from August 1, 1964, until paid. 

Copies hereof shall be served upon the parties. 


(No. 10,514) 


In re FRED E. MizAur. P&S Docket No. 3682. Decided April 28, 
1966. 


Misrepresentation—False weights—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from billing and collecting on 
basis of false weights and making copies of false and incorrect billings 
or invoices a part of his accounts and records, is ordered to keep records 
that fully disclose all transactions in his business under the act and is 
suspended as a registrant under the act for a period of 60 days. 

Mr. Jerome S. Ducrest for complainant. 

Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint issued by the Acting Director, Packers and Stock- 
yards Division, Consumer and Marketing Service. The Complaint 
charges respondent with various violations of the Act and the 
regulations. Respondent, in his answer, admits the jurisdictional 
allegations in the Complaint and submits to the jurisdiction of 
the Secretary in the matter, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the report of the Hearing 
Examiner and, for the purposes of this proceeding only, consents 
to the issuance of a specified order, with findings of fact and con- 
clusions based upon the allegations contained in the Complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Oxford Junction, Iowa, is now, 
and was at all times mentioned herein, registered with the Sec- 
retary of Agriculture as a dealer to buy and sell livestock for his 
own account in commerce. 


2. Respondent, in commerce, on or about 20 specified dates and 
at divers other times during the period from July 1, 1965, through 
January 31, 1966, sold hogs, which he had purchased from various 
sources, to Oscar Mayer and Company, Madison, Wisconsin, a 
packer subject to the provisions of the Act, at its Davenport, Iowa, 
plant, purportedly on the basis of their original purchase weights 
but, instead of billing the packer for the hogs on the basis of said 
original purchase weights, billed it on the basis of false and in- 
correct weights and collected from the packer on the basis of such 
false and incorrect weights, and the false and incorrect billings 
were made a part of the accounts and records of Oscar Mayer and 
Company and copies thereof made a part of the accounts and 
records of respondent. 


CONCLUSIONS 


By reason of the facts set out in Finding of Fact 2 hereof, 
respondent has violated section 312(a) of the Act and section 
201.55 of the regulations. 
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Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the Complaint and suspending his registration for a period 
of 60 days, and complainant has recommended that such an order 
be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Issuing billings or invoices in connection with the sale of 
livestock by respondent in commerce on the basis of weights other 
than the true and correct weights of the livestock; 


(b) Collecting from buyers of livestock sold by respondent in 
commerce on the basis of false and incorrect weights; 


(c) Making copies of false and incorrect billings or invoices a 
part of his accounts and records. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his 
business as a dealer, including true and correct billings, invoices, 
or copies thereof. 


Respondent’s registration under the Act is suspended for a 
period of 60 days. 


This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 


(No. 10,515) 


ARCHIE J. ANDERSON v. BILL RICHARDSON. P&S Docket No. 3613. 
Decided April 29, 1966. 


Jurisdiction—Dismissal 


Failure of complainant to establish that respondent was at the time of the 
transaction a stockyard owner, market agency or dealer results in a 
lack of jurisdiction over the controversy and a dismissal of the com- 
plaint. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed a complaint seeking reparation from respondent. A copy 
of the complaint was served on respondent and he failed to file 
an answer thereto. The issuance of an order without further 
procedure is appropriate under § 202.41(d) of the rules of prac- 
tice (9 CFR 202.41 (d)). 


Under the Act, in connection with reparation proceedings in- 
volving livestock, the jurisdiction of the Secretary is limited to 
claims against stockyard owners, market agencies and dealers, 
within the meaning of such terms as defined in the Act (7 U.S.C. 
201, 209). No facts were alleged on the basis of which it might 
be concluded that, during the time involved, respondent was 
such a stockyard owner, market agency or dealer. Complainant 
was given an opportunity to allege further facts relating to the 
nature of respondent’s business; but complainant failed to do so. 
Under the circumstances, it must be determined that complainant 
has failed to establish that the Secretary has jurisdiction to 
consider the merits of his claim. The complaint must be and is 
hereby dismissed. 


Copies hereof: shall be served upon the parties. 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


REPARATION AWARDED—DEFAULT ORDER 
(No. 10,516) 


DEMING CATTLE SALES COMPANY v. CASA GRANDE LIVESTOCK 
AUCTION & COMMISSION Co., INC. P&S Docket No. 3601. 


Reparation of $4,610.36 with 5 percent interest from May 1, 
1965, awarded complainant against respondent in order issued 
April 27, 1966. 


(No. 10,517) 


FARMERS COOPERATIVE LIVESTOCK MARKET, INC. v. ROBERT MAR- 
TIN. P&S Docket No. 3674. Reparation of $7,687.01 with 5 
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percent interest from November 1, 1965, awarded complainant 
against respondent in order issued April 27, 1966. 


(No. 10,518) 


SALUDA COUNTY STOCK YARD, INC. v. ROBERT MARTIN. P&S 
Docket No. 3675. Reparation of $6,107.32 with 5 percent in- 
terest from November 1, 1965, awarded complainant against 
respondent in order issued April 27, 1966. 


(No. 10,519) 


HENRY SCHLOTHAUER v. CASA GRANDE LIVESTOCK AUCTION AND 
COMMISSION Co., INC. P&S Docket No. 3600. Reparation of 
$7,857.10 with 5 percent interest from May 1, 1965, awarded 
complainant against respondent in order issued April 27, 1966. 


(No. 10,520) 


BELEN LIVESTOCK COMMISSION Co. INC. v. CASA GRANDE LIVE- 
STOCK AUCTION AND COMMISSION Co., INC. P&S Docket No. 
3599. Reparation of $2,124.19 with 5 percent interest from 
May 1, 1965, awarded complainant against respondent in order 
issued April 29, 1966. 
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(No. 10,521) 


PILGRIM FRuIT Co., INC. v. SHIPLEY SALES SERVICE. PACA Docket 
No. 9873. Decided April 1, 1966. 


Lost commissions—Failure to deliver—Impossibility of performance— 
Damages not established—Dismissal 


In contract calling for consignment of produce by respondent to complainant, 
where complainant failed to submit proof of extent of damages for lost 
commissions for respondent’s failure to deliver produce, complaint dis- 
missed. 

Mr. Salvatore E. Aloisi, of Boston, Mass., for complainant. 

Respondent pro se. 


Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was timely filed in which complainant sought 


reparation against respondent in the sum of $2,500, plus a sales 


commission of 10%, allegedly due in connection with a transac- 
tion contemplating the shipment of five carloads of watermelons 
in foreign commerce. 


A copy of the formal complaint was served upon respondent, 
and a copy of the Department’s report of investigation was served 
upon each party. Respondent filed an answer admitting that he 
owed complainant $2,500 in connection with the transaction in- 
volved herein. Accordingly, an order was issued on September 20, 
1965, requiring respondent to pay this undisputed amount to com- 
plainant, pursuant to the authority of section 7 (a) of the act (7 
U.S.C. 499g(a)). Oral hearing was waived by the parties, and the 
issues concerning the disputed claim for commission are submitted 
under the shortened procedure provided in the rules of practice (7 


CFR 47.20). Pursuant to such procedure the parties were afforded 
an opportunity to submit additional evidence in the form of veri- 


fied statements, though none was submitted. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Pilgrim Fruit Co., Inc., is a corporation whose 


address is Boston Terminal Market Building, Boston, Massa- 
chusetts. 


2. Respondent is an individual, Robert Alan Shipley, doing 


business as Shipley Sales Service, whose address is P.O. Box 894, 
Nogales, Arizona. At the time of the transaction involved herein, 
respondent was licensed under the act. 


8. On December 29, 1964, complainant and respondent entered 
into a written contract whereby respondent agreed to complete 
the growing of his crop of watermelons, in Mexico, in a good and 
farmerlike manner and to harvest, pack, ship and consign at least 
five carloads of same to complainant, when they became mature 
and ready for harvest. Complainant made an accommodation ad- 
vance of $2,500 to respondent on December 29, 1964, pursuant to 


this contract, which provided also that complainant could deduct a 
commission of 10 percent from the gross sales for its services in 
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selling the consigned watermelons. The contract further provided 
that from the net sales of each shipment, after deduction of com- 
mission, complainant should deduct $500 in repayment of the 
advance, and that if five carloads were not shipped, respondent 
should remit the unpaid balance of the advance, upon demand 
from complainant. A demand promissory note in the amount of 
$2,500 was executed by respondent in favor of complainant on 
December 29, 1964. 


4. Respondent failed to deliver any watermelons to complainant 
in connection with the contract of December 29, 1964. 


5. Respondent has failed to make any payment to complainant 
in respect of the transaction set forth in Finding of Fact 3. 


6. Respondent, in his answer, admitted owing $2,500 to com- 
plainant and accordingly an order, requiring respondent to pay 
this undisputed amount to complainant, was issued on September 
20, 1965. 


7. The formal complaint was filed on June 16, 1965, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


A reparation award and order in the amount of $2,500, the 
undisputed amount owed by respondent to complainant in con- 
nection with the transaction involved herein, has previously been 
issued. Consequently this decision concerns only the disputed 
claim for loss of 10 percent commission on the five carloads of 
watermelons which respondent failed to deliver. Respondent, in 
his answer, raises various matters in defense by alleging that 
some cars were shipped but were refused entry into the United 
States for failure to meet U.S.D.A. inspection minimums, that 
the contract was amended to allow the substitution of cantaloupes 
for the original watermelons, and that crop failures prevented 
performance of the contract as amended. 


The parties submitted no evidence other than the sworn plead- 
ings and the exhibits attached to the complaint, and the complain- 
ant offers no proof concerning prevailing prices, estimated quan- 
tities or weights, delivery dates and sales expenses. Some proof 
concerning all of these matters would be essential to any compu- 
tation of the amount of damages to be awarded in this case. The 
burden of proof on the issue of damages is upon complainant as 
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the party alleging same. O’Donnell Fruit Company v. Mercurio, 
18 A.D. 1173. 


In view of the foregoing, we conclude that complainant has 
failed to sustain its burden of proof with regard to the damages 
claimed by it in this proceeding. Accordingly, we find it unnec- 
essary to decide the other issues presented herein, for even if 
we assume that respondent’s failure to deliver the produce on 
consignment was without reasonable cause, we would have no 
means by which we could compute the reparation award. The 
complaint, therefore, should be dismissed, Lombardo Fruit & Pro- 
duce Company v. Neumiller et al., 23 A.D. 337. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 10,522) 


LEO YOUNG, INC. v. GooD DEAL SUPERMARKETS, INC. PACA 
Docket No. 9917. Decided April 5, 1966. 


Delivered sale—Failure to meet grade—Damages 


Where respondent proved that produce failed to meet grade specifications, 
damages awarded to respondent based on difference between contract 
price and resale value plue incidental expenses. 


Complainant and respondent pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation in the amount of $2,668.75 against respondent in con- 
nection with a shipment of potatoes in interstate commerce. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent. 
A copy of the report of investigation was also served upon com- 
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plainant. Respondent filed an answer denying liability and assert- 
ing a counterclaim in the amount of $333.88 against complainant 
in connection with the transaction. Complainant filed a reply to 
the counterclaim. 


Although the amount involved exceeds $1500, the parties waived 
an oral hearing and the issues were submitted in accordance with 
the shortened procedure provided in the Rules of Practice (7 
CFR 47.20). In accordance with the shortened procedure, the 
parties were afforded an opportunity to submit additional evi- 
dence in the form of opening and answering statements. How- 
ever, neither party submitted any additional evidence. Both 
parties submitted briefs. 


FINDINGS OF FACT 


1. Complainant, Leo Young, Inc., is a corporation whose ad- 
dress is 370 C Street, Boston, Massachusetts. At the time of 


the transaction involved herein, complainant was licensed under 
the Act. 


2. Respondent, Good Deal Supermarkets, Inc., is a corporation 
whose address is 550 Division Street, Elizabeth, New Jersey. 


At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about June 2, 1965, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 


truckload of U.S. No. 1, sprout inhibited, Maine potatoes, on a 
delivered basis, as set forth below: 


275 Bales 5/10# Katahdins at $3.75 $1031.25 
275 Bales 10/5# Katahdins at $4.00 1100.00 
150 Bales 10/5# Russets at $4.50 675.00 

$2806.25 


4. Complainant shipped on June 2, 1965, from Boston, Massa- 
chusetts, to respondent at Elizabeth, New Jersey, via Pray Truck- 
ing of Rehoboth, Massachusetts, 700 bales of Maine potatoes to 
apply to the contract referred to in Finding of Fact 3. 


5. The shipment arrived at respondent’s place of business on 
or about June 3, 1965, and respondent began to unload the po- 
tatoes. Before completion of the unloading, respondent tele- 
phoned complainant and complained about sprouts and decay 
found in the potatoes. After reporting the condition of the po- 
tatoes to complainant, respondent requested complainant to pick 
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up the potatoes and dispose of them elsewhere. Complainant re- 
fused, and respondent proceeded with the unloading of the po- 
tatoes. 


6. On June 4, 1965, the potatoes were inspected in respondent’s 
warehouse at Elizabeth, New Jersey, by a Federal inspector, the 
report of which inspection, in pertinent part, is as follows: 


“Quality: Mature; mostly slightly dirty some fairly clean 
and dull appearance, mostly well some fairly well shaped. 
Grade defects average, Russet lot: 6% ; Round white lots: 5% 
consisting of old cuts and bruises. 


“Condition: Hach lot: Generally firm. Russet lot: Most 
potatoes show sprouts from 1% to 11% inches in length in- 
cluding from 5 to 30% average 13% over 3, inches in length. 
In most samples no soft rot some from 5 to 20% average 3%. 
Round white lots: Most potatoes show sprouts from 14 to 114 
inches in length including from 5 to 40% average 14% over 
34, inches in length. In most samples no soft rot some from 5 
to 15% average 5%. Each lot soft rot is Slimy Soft Rot. 


“Grade: Meets quality requirements but fails to grade; 
Russet lot: U.S. No. 1. Size A, 2 Inch or 4 Ounce Minimum; 


Round white lots: U. S. No. 1. Size A, 2 Inch Minimum ac- 
count of condition.” 


7. Respondent turned the potatoes over to Sanders and Fried- 
man, Inc., commission merchants, Newark, New Jersey, for dis- 
position, and the potatoes were resold for a gross amount of 
$1,929. Respondent dumped 32 bags of badly decayed potatoes at 
the warehouse before turning the shipment over to Sanders and 
Friedman. 


8. Sanders and Friedman, Inc., rendered an accounting to re- 
spondent on June 16, 1965, showing 668 bales received, 19 lost in 
repacking, and the balance sold for $1,929. Expenses of sale 
in the amount of $492.98 were deducted and respondent received 
from the commission merchant net proceeds of $1,436.02, which 
amount respondent now holds. Complainant has been paid nothing 
in connection with the transaction. 


9. The formal complaint was filed on September 1, 1965, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The first issue to be determined in this case relates to the terms 
of the contract. Complainant alleges a delivered sale of 700 bales 
of Katahdin and Russet Maine potatoes, without any reference to 
warranties of any kind. Respondent admits the purchase of the 
potatoes in question, but avers in its answer that the potatoes were 
to be U. S. No. 1, sprout inhibited, whereas the potatoes upon ar- 
rival were decayed, rotted, and sprouted. 


Complainant’s invoice simply lists the number of bales, the 
unit prices, the sub-totals, and the grand total of the purchase 
price, identifying the potatoes only as Maine potatoes, Katahdins 
and Russets. However, respondent has attached to its answer, as 
an exhibit, a photostatic copy of a hand-written memorandum 
made at the time of the telephone negotiations. This memorandum 
shows the 700 bales of potatoes, the sizes, and the unit prices. 
It also contains a notation, “U. S. No. 1 grade,” which is under- 
scored, and beneath this item the words, “sprout inhibited,” also 
underscored. Respondent also introduced a copy of the inspection 
certificate covering a Federal inspection of the potatoes at Eliza- 
beth, New Jersey, on June 4, which, in describing the product, 
shows some of the potato bags branded “World’s Best U. S. No. 
1, Size A, 10 Lbs. Net,” “World’s Best 5 lbs. net, U. S. No. 1 
Russet Baking Potatoes,” or similar notations branded on all 
the bags, all being branded as U. S. No. 1 potatoes. Respondent’s 
handwritten memorandum made at the time of the telephone 
transaction is particularly significant in our opinion. We con- 
clude from respondent’s evidence that the contract called for U. S. 
No. 1 potatoes, to be sprout inhibited. Since this was a delivered 
sale, complainant was required to deliver to respondent potatoes 
meeting these specifications. 


The next question, of course, is whether the potatoes delivered 
did, in fact, meet the specifications of the contract: On the basis 
of respondent’s telephone complaint to complainant during the 
process of unloading and the report of the Federal inspection 
made the following day, we must conclude that the potatoes de- 
livered to respondent by complainant were not U. S. No. 1 and 
did not meet contract requirements. We further conclude that 
complainant breached the contract by failing to deliver potatoes 
in accordance with contract requirements. 


Having accepted the potatoes, respondent became liable to com- 
plainant for the contract price thereof subject to its right to any 
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established damages respondent may have sustained as a result 
of complainant’s breach of the contract. The measure of respond- 
ent’s damage for complainant’s breach of warranty is the differ- 
ence between the value of the potatoes delivered, at the time and 
place of delivery, and the value they would have had at that time 
and place if they had met specifications and warranties of the 
contract. In the absence of other evidence, the contract price may 
be accepted as the value the potatoes would have had if they 
had met contract requirements, and the gross proceeds received 
on resale, when such resale is made in a prompt and proper man- 
ner, may be accepted as the value of the potatoes delivered. 
Marion County Citrus Co. v. Egan, Fickett & Company, 23 A.D. 
1289. Respondent is also entitled to recover incidental expenses 
of resale. Peloian Fruit Distributors v. Howard Cohen Co., 24 
A.D. 1529. 


The delivered contract price of the potatoes was $2,806.25, 
which represents the value the 700 bales of potatoes would have 
had if they had met the requirements of the contract. As far as 
the evidence discloses, the resale of the potatoes was made in a 
prompt and proper manner through a commission merchant at 
Newark, New Jersey. We, therefore, accept the gross proceeds 
of $1,929 as the value of the potatoes actually delivered to re- 
spondent. Deducting this amount from $2,806.25 leaves $877.25, 
which represents respondent’s damages as a result of complain- 
ant’s breach of the contract. Respondent also incurred incidental 
expenses of $492.98, making total damages of $1,370.23. When 
we deduct respondent’s damages from the contract price of 
$2,806.25, we find respondent owes complainant $1,436.02 for the 
potatoes in question. Respondent admits holding this sum, but 
claims damages in excess of this amount. In view of the con- 
clusions heretofore reached, there appears to be no basis for 
damages as calculated and claimed by respondent, especially since 
respondent’s claim, as set forth in its answer, is based in part 
upon the theory that respondent did not accept the potatoes. Re- 
spondent had, however, unloaded a portion of the potatoes before 
any complaint was made concerning their condition, and by such 
act of unloading, respondent accepted the potatoes. 


Complainant contended in its reply to the counterclaim that it 
agreed to a 5¢ per master container discount on the potatoes and 
that this discount or allowance was accepted by respondent. Re- 
spondent, however, denied this, and complainant submitted no 
supporting evidence for its position. Belatedly, and only in its 
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brief, complainant took the position that a timely complaint, i.e., 
within eight hours after arrival of the truck shipment, was not 
received from respondent. Although we are of the opinion that 
respondent’s complaint was timely, this is not material since re- 
spondent did not reject the potatoes but accepted them. 


We conclude that respondent’s failure to remit to complainant 
$1,436.02 was in violation of Section 2 of the Act. Complainant 
should be awarded reparation in that amount, with interest, and 
respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,436.02, with interest thereon 
at the rate of 5 percent per annum from July 1, 1965, until paid. 


The counterclaim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,523) 


YECKES-EICHENBAUM, INC. v. PHILIP SCHEPPS & SONS, INC. 
PACA Docket No. 9827. Decided April 5, 1966. 


Purchase after inspection—Breach of warranty for particular purpose— 
Suitability for export—Rejection justified—Dismissal 


In purchase and sale of peppers for export where bulk of commodity not 
available for inspection before purchase, no purchase after inspection 
and no express warranty established. Buyer’s rejection at pier because 
produce breached warranty of suitability for export was justified and 
complaint dismissed. 

Hershcopf & Graham, of New York, N. Y., for complainant. 

Respondent pro se. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $2,262.24, alleged 
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to be the unpaid balance of the purchase price of 1,832 cartons of 
peppers sold and delivered to respondent in December 1964. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorneys on June 3, 1965. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on June 5, 1965. Respondent filed an 
answer to the complaint on July 1, 1965, denying liability to 
complainant in connection with this transaction. Respondent re- 
quested an oral hearing. 


An oral hearing was held in New York City on October 19, 
1965, at which complainant was represented by counsel. Three 
witnesses testified at the hearing, two for complainant and one for 
respondent. By agreement of the parties, all exhibits attached to 
the complaint and answer were received in evidence. No briefs 
were filed. 


FINDINGS OF FACT 


1. Complainant, Yeckes-Eichenbaum, Inc., is a corporation 
whose address is 333-335 Washington Street, New York, New 
York. 


2. Respondent, Philip Schepps & Sons, Inc., is a corporation 
whose address is 200 Crescent Street, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was licens- 
ed under the act. 


3. On or about December 2, 1964, in the course of interstate or 
foreign commerce and by oral contract, complainant sold to re- 
spondent, for export, 1,832 cartons of sweet peppers for a total 
agreed purchase price of $6,646.00, as follows: 


Quantity Price per Total Purchase 
Brand Cartons Carton Price 
Susie 1,108 $3.75 $4,155.00 
Brahma 500 3.75 1,875.00 
Selected Quality 224 2.75 616.00 
1,832 $6,646.00 


At the time of purchase and sale, no more than 300 cartons of the 
Susie brand peppers, and few, if any, of the Brahma brand 
peppers, were located in complainant’s store, where the contract 
was made, the remainder being in railroad cars in which they had 
been shipped from Texas. 
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4, Respondent’s Alvin Schepps and Norman Schepps made a 
personal inspection of approximately 20 of the cartons of the 
peppers located in the store. Complainant did not expressly war- 
rant the grade or condition of the peppers sold. 


5. On or about December 3, 1964, and at respondent’s request, 


complainant delivered the 1,832 cartons of peppers to the Meyer 


Line at Pier 2 in Brooklyn, New York, for export shipment aboard 
the vessel HAVTJELD. 


6. On December 3, 1964, at 1:30 p.m., a Federal inspection of 
the peppers was made at Pier 2 of the Meyer Line, Brooklyn, New 
York. The inspection certificate describes condition and grade of 
the peppers as follows: 

“Condition: Brahma Brand and selected quality peppers mark 

generally fresh, firm and showing good green color. Brahma 

Brand less than 14 of 1% decay and selected quality average 

1% decay. Susie Brand mostly fresh, firm, good green color. 


In most cartons 6% to 18%, in some none, averaging 12% 
decay, Bacterial Soft Rot, in various stages. 


“Grade: Susie Brand—Meets quality requirements but fails 

to grade U. S. No. 1 only account of Condition. Brahma 

Brand & selected quality, mark grade U. S. No. 1.” 

7. On December 3, 1964, at 7:11 p.m., respondent notified com- 
plainant, by wire, that it was rejecting the shipment. 


8. Respondent thereafter accepted the 500 cartons of Brahma 
brand peppers and paid complainant the full purchase price there- 
for, $1,875.00, and the parties agreed to divide the balance of the 
peppers, each reselling the portion agreed upon. 


9. Complainant resold 796 of the 1,332 cartons of the Susie and 
Selected Quality brand peppers which had been rejected by re- 
spondent for net proceeds of $1,594.55. 


10. Respondent arranged for the resale of 536 cartons of the 


rejected peppers and sent a check to complainant in the amount 
of $914.21, representing the net proceeds realized upon such resale. 


This check was accepted by complainant without prejudice. 


11. The formal complaint was filed on April 12, 1965, which 
was within 9 months after the alleged cause of action herein 
accrued. 
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CONCLUSIONS 


Complainant contends that the transaction was a purchase after 
inspection, or opportunity to inspect, and that no warranties were 
given as to the grade or condition of the peppers, while respondent 
contends the peppers were bought with an express warranty that 
they were U.S. No. 1 grade. In our opinion neither party has 
sustained the burden of proving its contention. 


The evidence shows that no more than 300, out of the total 
1,108, cartons of the Susie brand peppers were in complainant’s 
store at the time the contract was made. In fact, there is a very 
strong indication, from complainant’s sales slips, that the number 
of cartons of these peppers in the store totaled only 40. It appears 
that the remaining cartons were in the cars, not available for in- 
spection by respondent. Likewise, most if not all of the Brahma 
brand peppers were not available for inspection. These facts are 
sufficient to demolish completely complainant’s claim that the 
transaction was a purchase after inspection, with no warranties, 
since the term “purchase after inspection” (7 CFR 46.43 (ff) ) 
was not expressly made a part of the contract. 


Alvin Schepps testified that complainant’s salesman, Meyer 
Israel, guaranteed the peppers to be U.S. No. 1 grade. Alvin’s 
brother, Norman Schepps, who was present when the contract was 
made, did not testify although he was present in the hearing room 
and was given an opportunity to testify. From all the evidence, 
and particularly the denial of Meyer Israel that any such guaran- 
tee was given, we conclude that the peppers were not warranted 
to be U.S. No. 1 grade. 


What, then, was the basis upon which the parties contracted? 
Alvin Schepps testified that he told Meyer Israel he wanted pep- 
pers for export. On cross-examination, Meyer Israel admitted that 
he was so told. We conclude that the transaction was a sale for a 
specific purpose, namely, for export shipment; that complainant 
impliedly warranted the peppers to be suitable for such purpose; 
and, that since the bulk of the commodity was not available for 
inspection, respondent relied upon complainant’s skill and judg- 
ment to supply peppers suitable for such purpose. See Uniform 
Commercial Code, sec. 2-315. 


The three lots-of peppers were tendered for delivery at the 
pier, in accordance with the contract, and were inspected there on 


December 8, 1964. The results of that inspection are set forth, 
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in pertinent part, in Finding of Fact number 6. Respondent noti- 
fied complainant on the same day, by wire, that it was rejecting 


the “shipment of peppers.” The Susie brand lot, which comprised 
60% of the shipment, contained an average of 12% decay. We 
conclude that this lot was not suitable for export and therefore 
did not meet contract requirements. Because of this breach of 
the contract on the part of complainant, respondent’s rejection of 
the entire shipment was justified and was not in violation of the 
act. 


After the rejection, respondent accepted the 500 cartons of 


Brahma brand peppers and paid complainant for them in full. By 
agreement of the parties the other two lots were divided between 
complainant and respondent for resale. All of the proceeds of the 
resale have been paid to complainant. Respondent has no further 


liability in the matter and the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,524) 


INDEPENDENT GRAPE DISTRIBUTORS v. CHINCHIOLO FRUIT Co. and 


/or CHINCHIOLO & Co. PACA Docket No. 9936. Decided April 
6, 1966. 


Contract not conditional—Failure to deliver—Impossibility of 
performance—Jurisdiction—Damages 


Where respondent-seller failed to prove that contract was for particular 
grower’s produce, that performance was impossible because of climatic 
conditions and that jurisdiction is lacking over licensed grower selling 
only products of its own raising, damages for failure to deliver are 
awarded complainant against Chinchiolo & Co. for difference between 
contract price and market value at destination. Complaint against 
Chinchiolo Fruit Co. dismissed. 

Mr. Frank V. Charles, of Waltham, Mass., for complainant. 

Mr. Oscar Budd Kleinfeld, of Stockton, Cal., for respondents. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation from respondents, jointly and/or severally, in the 
amount of $1,452.90, as damages allegedly suffered by complainant 
in connection with respondents’ failure to ship to complainant, in 
interstate commerce and in accordance with the terms of a con- 
tract previously made between the parties, three carloads of 
California juice grapes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the report of in- 
vestigation and a copy of the formal complaint were served upon 
respondents. Each respondent filed an answer to the formal com- 
plaint, disclaiming liability to complainant in connection with the 
transaction involved herein. 


Since the amount claimed as damages herein does not exceed 
$1,500, the evidence was submitted under the shortened method 
of procedure provided in the rules of practice, 7 CFR 47.20. Pur- 


suant to this procedure, complainant filed an opening statement, 
respondents filed a joint answering statement, and complainant 


filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph Finelli, 
Peter Messina, Rosario Novello, Salvatore Ippolito, Frank Joseph 


Novello, Dominic Vincent Gandolfo, and Anthony Peter Beninati, 
doing business as Independent Grape Distributors, whose address 


is P. O. Box 148, Waltham, Massachusetts. 


2. Respondent Chinchiolo Fruit Co. is a partnership composed 
of Francis James Chinchiolo, Andrew James Chinchiolo, Frank 
John Chinchiolo, Philip Chinchiolo, Joseph Chinchiolo, and Arthur 
James Lewis, Jr., whose address is P. 0. Box 547, Stockton, Cali- 
fornia. At the time of the transaction involved herein, this re- 
spondent was licensed under the act. 


3. Respondent Chinchiolo & Co. is a partnership composed of 
Philip Chinchiolo, Francis Chinchiolo, Joseph Chinchiolo, and 
Arthur James Lewis, Jr., whose address is P. O. Box 547, Stock- 
ton, California. At the time of the transaction involved herein, 
this respondent was licensed under the act. 
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4. On September 15, 1964, in contemplation of shipment in 
interstate commerce, respondent Chinchiolo & Co. sold to com- 
plainant, through a broker, Giovino Brothers, three carloads of 
California Zinfandel juice grapes, Ricordo brand, at an agreed 
price of $157.50 per ton, f.o.b. acceptance final at California ship- 
ping point, plus $50 precooling charges. It was also agreed that 
the grapes in each of the three carloads would be certified upon 
Federal inspection as being U.S. No. 1 grade at shipping point 
at time of billing and would contain 23% sugar or better. It was 
likewise contemplated by the parties that Chinchiolo & Co. 
would load approximately 14 tons, or 780 36-pound lugs, net 
weight, of grapes into each of the three cars, with one car being 
shipped to complainant at Boston, Massachusetts, on each of the 
three days of September 21, 23, and 25, 1964. 


5. The broker issued a Brokers Standard Memorandum of Sale 
in connection with the transaction set forth above, dated Septem- 
ber 15, 1964. 


6. Respondent Chinchiolo & Co. failed to ship grapes to com- 
plainant on any of the dates of September 21, 23, and 25, 1964, as 
required by the terms of the contract of September 15. 


7. An informal complaint was filed on May 21, 1965, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


The complaint herein names Chinchiolo Fruit Co. and Chinchiolo 
& Co. as respondents, jointly and severally, in connection with 
the transaction involved herein. Chinchiolo Fruit Co., however, 
denies that it sold the three carloads of grapes to complainant and 
also denies that it was involved in the transaction in any manner. 


Chinchiolo & Co., on the other hand, admits that it did contract to 
sell the subject grapes to complainant, and in its answer asserts 


several defenses with respect to its failure to ship same in accord- 
ance with such contract. 


Complainant, as the moving party, has the burden of proving, 


by a preponderance of the evidence, that respondent Chinchiolo 
Fruit Co. was involved in this transaction as the seller, either 
jointly with Chinchiolo & Co. or severally on its own account. On 


the basis of the evidence before us, including the great bulk of 
the correspondence exchanged by the parties, we conclude that 
the transaction was one involving complainant and Chinchiolo & 
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Co., and did not include respondent Chinchiolo Fruit Co. Accord- 
ingly, we find no cause of action stated against this respondent 


and conclude that the complaint as to respondent Chinchiolo Fruit 
Co. should be dismissed. 


Respondent Chinchiolo & Co. (hereinafter referred to as Chin- 
chiolo) admits that it failed to make the shipments to complainant 
contemplated in the contract of September 15, 1964. As a first 
defense to this action by complainant for its (Chinchiolo’s) failure 
to perform, however, it questions the jurisdiction of the Secretary 
on the ground that it is a grower selling only products of its own 
raising and therefore is not subject to the provisions of the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
499a et seq.). 


We find no merit in this defense. Even if Chinchiolo deals only 
in products of its own raising, as alleged in its answer, it never- 
theless is licensed under the act and as such is subject to the act 
by an express provision contained therein. (7 U.S.C. 499a(6)). 
Accordingly, we conclude that the Secretary has jurisdiction in 
this case. 


Chinchiolo next contends that the parties had agreed that the 
grapes to be shipped to complainant under the contract of Sep- 
tember 15, 1964, were to come only from the vineyards of Chin- 
chiolo; that due to adverse weather conditions, consisting of un- 
seasonably hot weather between the dates of September 15 and 
September 25, Chinchiolo was unable to harvest grapes meeting 
contract requirements; and that it was thus excused from its con- 
tractual obligations to complainant, on the ground that perform- 
ance was impossible. Complainant, for its part, denies that the 
contract provided only for grapes grown by Chinchiolo, and like- 
wise questions Chinchiolo’s claim that the weather was unseason- 


ably hot in Stockton, California, during the month of September 
1964. 


We have previously recognized the validity of impossibility of 
performance as a defense in these proceedings. See Jac Vanden- 
berg, Inc. v. Beasley Produce Exchange and F. V. Compton Com- 
pany, 10 A.D. 559. As a prerequisite to the application of this 
defense, however, it must be established, by a preponderance of the 
evidence, and by the moving party, Chinchiolo here, that the ship- 
ments were only to be made of produce harvested from a specific 
plot or parcel of land. We have no evidence of such an agreement, 
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except for Chinchiolo’s statement to that effect. This statement, 
as we have said, is denied by complainant. We conclude that Chin- 
chiolo has failed to sustain its burden of proving that the parties 
agreed that the three shipments involved herein were to have 
come only from the vineyards of Chinchiolo. It is further conclud- 
ed that Chinchiolo’s failure to sustain its burden of proof with re- 
spect to this alleged part of the contract renders the plea of im- 
possibility of performance unavailable to Chinchiolo as a defense. 


Chinchiolo’s failure to ship the three carloads of grapes to com- 
plainant, as provided in the contract of September 15, is a breach 
of the contract between the parties. The general measure of dam- 
ages for failing to deliver goods sold, where there is an available 
market and in the absence of special circumstances, is the differ- 
ence between the contract price and the market or current price 
of similar goods, at the time or times when they ought to have 
been delivered. Midland v. Hooge, 24 A.D. 1507. 


The f.o.b. contract price of the grapes involved herein was 
$157.50 per ton. Since it was contemplated (and Chinchiolo has 
made no issue of complainant’s allegation to this effect) that each 
car would contain 780 36-pound lugs, it follows that each carload 
would have contained 14.04 tons of grapes. Multiplying this 
quantity by the f.o.b. contract price per ton of $157.50, gives us 
an f.o.b. cost of $2,215.20 for each carload. Adding precooling 
charges of $50 per car to this figure, plus freight to Boston at 
$1.08 per lug, or total freight charges per car of $842.40, gives us 
a total cost for each carload, delivered at contract destination, 
Boston, Massachusetts, of $3,103.70, or $9,311.10 for the three 
carloads required to have been shipped under the contract. 


As an indication of the value the three carloads of grapes would 
have had at contract destination, Boston, Massachusetts, had 
Chinchiolo complied with the contract, complainant has introduced 
in evidence the results of sales of two carloads of Zinfandel grapes, 
U.S. No. 1 grade, at Boston, Massachusetts, with the sale of the 
first carload, PFE 10033, taking place between September 26 and 
October 3, 1964, inclusive. The sales from this carload averaged 
$4.59 per 36-pound lug, and took place during the time the first 
two shipments contemplated herein might reasonably have been 
expected to have arrived and to have been sold in Boston. The 
sales of the Zinfandel grapes from the second car, RD 10936, took 
place between October 1 and October 3, 1964, inclusive, and result- 
ed in an average price of $4.62 per 36-pound lug. As complainant 
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points out, the sales from this carload were made at a time when 
the third carload of grapes might reasonably have been expected 
to have arrived and to have been sold in Boston. These prices are 
not out of line with the New York Auction Sales reports for Zin- 
fandel grapes submitted by complainant for the dates of Septem- 
ber 30 and October 5, 1964, particularly in view of the fact that 
complainant’s evidence tends to show that Boston prices are at 
least 25¢ per lug higher than New York prices, due to the lack of 
an auction market for this product in Boston. Accordingly, we 
accept the results of sales from these two shipments as reflecting 
the value of grapes meeting contract requirements in Boston, at 
the times when the shipments involved herein should have been 
made by Chinchiolo. 


On the basis of the figures obtained from the sale of the grapes 
in comparison car PFE 10033 and set forth above, we find that 
the value at Boston of the grapes in the two shipments which were 
to have been made by Chinchiolo on September 21 and 23, 1964, 
consisting of a total of 1,560 lugs at $4.59 per lug, amounts to 
$7,160.40. On the basis of the figures obtained from the sale of 
the grapes in comparison car RD 10936, also set forth above, we 
find that the value at Boston of the grapes in the shipment which 
was to have been made by Chinchiolo on September 25, 1964, 
consisting of 780 lugs at $4.62 per lug, amounts to $3,603.60. The 
value of all three of these shipments at Boston would have totaled 
$10,764.00. The differences between this figure, $10,764.00, and 
the delivered cost of three carloads of grapes meeting contract 
requirements, $9,311.10, is $1,452.90, and represents complain- 
ant’s damages for Chinchiolo’s breach of contract in failing to 
ship the grapes to complainant. Such breach is in violation of sec- 
tion 2 of the act, for which complainant should be awarded repa- 
ration of $1,452.90, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Chin- 
chiolo & Co. shall pay to complainant, as reparation, $1,452.90, 
with interest thereon at the rate of 5 percent per annum, from 
November 1, 1964, until paid. The complaint as to respondent 
Chinchiolo Fruit Co. is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 10,525) 


In re PAUL PETER GRANDINETTI, d/b/a PAUL’s PRopUCE. PACA 
Docket No. 9980. Decided April 7, 1966. 


Application for license denied—Fitness—Default 


Respondent’s application for license is denied as respondent is unfit to engage 
in business under the act because of his past felony convictions and his 
engaging in business subject to the act without being licensed therefor. 


Mr. Richard W. Merryman for complainant. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner, 
filed February 2, 1966, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this proceed- 
ing. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 499a et seq.), instituted by a com- 
plaint filed on December 9, 1965 by the Fruit and Vegetable Divi- 
sion, Consumer and Marketing Service, United States Depart- 
ment of Agriculture. It was alleged that Peter Paul Grandinetti, 
doing business as Paul’s Produce, of Houston, Texas, the respond- 
ent, had applied for a license under the Act to do business, but 
was unfit for such a license because of past felony convictions and 
operating as a dealer without the license required therefor. 


Copies of the complaint and the rules of practice were personally 
served upon the respondent on December 13, 1965. No answer 
to the complaint has been filed. In accordance with Section 
47.30(c) of the Rules of Practice (7 CFR 47.30(c)), the proceed- 
ing was assigned to Hearing Examiner Jack W. Bain on January 
6, 1966, and he issued a recommended decision on February 2, 
1966. 


PROPOSED FINDINGS OF FACT 


1. On or about March 27, 1940, respondent was arrested for 
violation of the Mann Act (White Slave Traffic Act), and con- 
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spiracy thereto, at East St. Louis, Illinois. Respondent was con- 
victed of this violation, a felony, and was sentenced to the Federal 
Reformatory at El Reno, Oklahoma, for a period of three years. 
Respondent obtained a conditional release on September 6, 1942. 


2. On or about February 22, 1944, respondent was arrested at 
St. Louis, Missouri, on three charges of sodomy and a charge of 
assault with intent to rob. While in custody respondent “broke 
jail” and escaped from custody. Subsequently respondent was 
re-arrested. Respondent was found guilty of the charges of 
sodomy, assault with intent to rob, breaking jail and escaping 
custody (felonies) and was sentenced to four years at the State 
Prison in Jefferson City, Missouri. Respondent received condi- 
tional commutation of sentence on November 23, 1946. 


8. On or about August 12, 1963, respondent was arrested at 
Houston, Texas. On November 12, 1963, respondent was convicted 
of charges of burglary and of assault with intent to rob (felonies) 
and was sentenced to two concurrent terms of two years at the 
Department of Corrections (State Prison), Huntsville, Texas. 
Respondent was released from prison on January 6, 1965. 


4. From July 18, 1965, to date, respondent has transacted, and 
is continuing to transact, business operations subject to the Act 
without possessing a valid and effective license issued under the 
Act. 


5. By reason of the felony convictions hereinbefore set forth 
and by reason of respondent conducting business subject to the 
Act without a valid and effective license in violation of Section 
3a of the Act (7 U.S.C. 499c(a) ), respondent is unfit to engage in 
the business of a commission merchant, dealer or broker under 
the Act. 


PROPOSED CONCLUSIONS 


Because of his felony convictions and operating without a li- 
cense, as set out above, respondent is unfit for license, the license 
applied for should not be issued, and the facts should be published. 


PROPOSED ORDER 


The license under the Act applied for by Peter Paul Grandinetti 
is denied, and no such license shall be issued to him. 


Copies hereof shall be served on the parties. 
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(No. 10,526) 


EDWARD G. HIRN v. SOL FETTERMAN PRODUCE Co. PACA Docket 
No. 9901. Decided April 8, 1966. 


Prior order amended as to amount due 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


an order was issued February 17, 1966, awarding reparation to 
complainant against respondent in the amount of $1,387.74. On 


March 28, 1966, an order on reconsideration was issued reinstat- 
ing the order of February 17, 1966, and ordering that the repara- 


tion awarded in the prior order be paid within 30 days from the 
date of the order on reconsideration. 


Due to inadvertence, respondent was not credited in the orders 


of February 17 and March 23 with a part payment made to com- 
plainant, which payment complainant admits receiving. Accord- 
ingly, in order to reflect such payment, the order of February 17, 


1966, is hereby amended as follows: 
Delete the phrase “$1,387.74, with interest thereon at the 


rate of 5 percent per annum from September 1, 1964, until 
paid” and substitute therefor “$807.14, with interest thereon 
at the rate of 5 percent per annum from September 1, 1964, 


until paid, and interest on $580.60 at the rate of 5 percent 


per annum for the period September 1, 1964 to October 1, 
1965.” 


(No. 10,527) 


WM. P. HEARNE PRODUCE Co., INC. v. J. E. NELSON & SONS. PACA 
Docket No. 9959. Decided April 19, 1966. 


Merchantability—Acceptance—Liability 


Where respondent accepted shipment of strawberries and failed to prove 
breach of warranty of merchantability or novation, it is liable for full 
contract price. 
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Complainant pro se. 
Nelson & Campbell, of Altoona, Pa., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion of $432.15 from respondent in connection with a transaction 
in interstate commerce involving 183 crates of strawberries. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, who filed an answer 
thereto. 


Since the amount of damages claimed in the complaint does not 


exceed $1,500, the evidence is submitted under the shortened pro- 
cedure provided in the rules of practice, 7 CFR 47.20. Under this 


procedure the pleadings filed by the parties, being verified, are 
considered as evidence in the case. In addition, complainant and 


respondent, respectively, were given the opportunity to submit 
further evidence by means of an opening and an answering state- 


ment, but neither did so. Complainant filed a brief. 


FINDINGS OF FACT 
1. Complainant, Wm. P. Hearne Produce Co., Inc., is a corpora- 


tion whose address is P. 0. Box 35, Salisbury, Maryland. 


2. Respondent is an individual, Donald G. Nelson, doing busi- 
ness as J. E. Nelson & Sons, whose address is 412 East Sixth 
Avenue, Altoona, Pennsylvania. At the time of the transaction 


involved herein, respondent was licensed under the Act. 


3. On May 27, 1965, in the course of interstate commerce, 
complainant, acting through its agent, R. J. Ward, sold to re- 


spondent 183 16-quart crates of Virginia strawberries, at an 
agreed price of $5.05 per crate, or a total of $924.15, delivered 
Altoona, Pennsylvania. 

4. Pursuant to the above contract, complainant, on May 27, 
1965, shipped 183 crates of Virginia strawberries from loading 
point in the State of Virginia to respondent at contract destina- 
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tion, Altoona, Pennsylvania. The shipment arrived in Altoona the 
following day, May 28, 1965, and was accepted by respondent. 

5. Respondent has paid complainant $492 in connection with 
this transaction. 


6. The formal complaint was filed on September 7, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
Respondent accepted the strawberries involved herein and 
therefore owes complainant the agreed contract price therefor, 
less the amount of the payments already made, and less the 
amount of provable damages sustained as the result of any breach 


of contract by complainant. The burden of proving both the 
breach and the resulting damages, by a preponderance of the 


evidence, rests upon respondent as the moving party. O’Donnell 
Fruit Company v. Mercurio, 18 A.D. 1173. 


No express warranty as to grade was made by complainant at 
the time it sold the berries to respondent. In the absence of an 
express warranty, and in view of the delivered terms of the con- 
tract, the only warranty that can be implied with respect to 
quality and/or condition is that of merchantability, which is to 
say, that complainant warranted that the berries would be of 
merchantable quality at the time of delivery. Marion B. Odom v. 
Thomas Gangemi, Jr., Inc., 23 A.D. 1138. The term “merchant- 
able quality” is said to refer to “articles of fair average quality,” 
and includes “condition” when used in connection with articles 


subject to deterioration such as fruits and vegetables. Samuel P. 
Mandell Co. v. Sam Catanzaro, 17 A.D. 21. 

Respondent, in Exhibit No. 7 to the formal complaint, the same 
being a letter to complainant from respondent dated June 22, 1965, 
states that the berries on arrival at Altoona were moldy and that 
juice was running out of the boxes at that time. Respondent has 
not introduced any evidence, however, such as inspection cer- 
tificates, to corroborate this statement and/or to show the extent 
of the alleged deterioration at Altoona. Accordingly, we conclude 
that respondent has failed to sustain his burden of proving a 
breach of the warranty of merchantability. 


Respondent alleges, in substance and as a further defense, that 
the transaction herein was changed from a sale to a consignment, 


so that he, inferentially, is liable to complainant only for the net 
proceeds received on the resale of the berries. Respondent, in this 
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respect, contends that he called complainant within a few hours 
after the arrival of the berries at Altoona, that Ward answered 
the telephone at complainant’s place of business, and after hear- 
ing respondent’s complaint instructed him to “do the best he 
could” with the berries. Complainant, for its part, denies that 
respondent made any prompt complaint regarding the berries and 
also denies that respondent was authorized to sell the berries 
for complainant’s account. 


It has frequently been held in proceedings under the act that 
expressions such as “do the best you can with it” cannot be con- 
strued as authorization to handle shipment on consignment for 
the account of the shipper. Ralph Samsel Co. v. L. Gillarde Sons 


Co., 19 A.D. 874; U. S. Fruit Service Co. v. L. D. Robinson Co., 
et al., 10 A.D. 542. Accordingly, even if we give the fullest cre- 


dence to respondent’s allegations and proof, we are of the opinion 
that he has failed to establish the claimed consignment, and it is 
so concluded. 

The total contract price of the berries involved herein, delivered 
Altoona, Pennsylvania, is $924.15. Respondent has paid com- 
plainant $492, leaving a balance due of $432.15. Respondent’s 


failure to pay this balance to complainant is in violation of section 
2 of the Act, for which reparation should be awarded in the sum 


of $432.15, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $432.15, with interest thereon 
at the rate of 5 percent per annum from July 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,528) 


CLARK PRODUCE Co. v. LYNN JOSEPHSON PRODUCE. PACA Docket 
No. 9772. WILLIAM B. HUBBARD v. LYNN JOSEPHSON PRODUCE. 
PACA Docket No. 9755. Decided April 21, 1966. 


Petition to reconsider and to rehear dismissed 


As the orders of March 4, 1966, are supported by the evidence and the law 
applicable thereto respondent’s petition for reconsideration is dismissed, 
and as the evidence now sought to be introduced by respondent could 
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have been submitted in the original hearing, the petition to rehear is 
denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION, AND RULING 
UPON PETITION TO REHEAR 


In these reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
orders were issued on March 4, 1966, awarding reparation in the 
amount of $368.50, with interest, to complainant in PACA Docket 
No. 9772, and awarding reparation in the amount of $1,415, with 
interest, to complainant in PACA Docket No. 9755. A copy of 
each order was served upon respondent on March 8, 1966, and 
within ten days thereafter respondent filed his petition for re- 
consideration of both of these orders, which automatically 
operated to set them aside pending final action on the petition. 
A copy of the petition was served upon complainant’s representa- 
tive, who filed objections thereto. In addition, on April 4, 1966, 
respondent filed a request for permission to submit further evi- 
dence, which we construe as a petition to rehear, and which we 
will consider herein. 


In his request for reconsideration, respondent contends that 
Finding of Fact No. 3, which is identical in both orders, contains 
the following erroneous statement “. .., Mr. Haynes called the 
business telephone number of Lynn Josephson Produce to confirm 
the sale.” Respondent claims that there is no evidence whatsoever 
to support this finding. We therefore review, and set forth herein, 
the evidence upon this point. 


The affidavit of Jon Josephson, which was submitted into evi- 
dence by respondent, sets forth that Jon Josephson ordered, re- 
ceived and accepted fresh fruits and vegetables from. four named 
firms, including the two complainants herein, and states that 
“at the time I ordered the produce I identified myself as Lynn 
Josephson Produce in order to take advantage of the credit repu- 
tation of that company.” (emphasis supplied) The affidavit of 
William R. Haynes states: 


“Mr. Josephson called me in regard to buying produce out of 
the Phoenix district. He stated he would like to make contact 
with someone who would supply him with lettuce, vegetables, 
and citrus when in season here. He made no mention of any- 
one else in the business. 
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“T took the order and told him we would have to call him 
back. We then checked the Blue Book for his rating and 
checked with Mr. Fred Klahr who said he had recommended 
us. His rating in the Blue Book was good so we called him 
back. A Mr. John Josephson answered and said he could 
help us, that Mr. Lynn Josephson was out. No mention was 
made that we were dealing with any other company.” (em- 
phasis supplied) 


Admittedly, there is no evidence to indicate the source from 
which the telephone number was obtained by Mr. Haynes, but 
considering both of these affidavits together, it is clear that Mr. 
Haynes was called by “Lynn Josephson Produce,” that he re- 
turned the call, and that the subject of the call was a produce 
business transaction. These are the facts which are established 
by the testimony of the two parties to the telephone calls, and 
they are the only facts in evidence on the matter now questioned 
by respondent. It is our view, therefore, that Finding of Fact 3, 
is supported by the evidence, for this evidence would not even 
suggest that the return call was made to any number other than 
the business telephone number of Lynn Josephson Produce. We 
do not and need not decide upon the source from which the tele- 
phone number was obtained. However, it is common knowledge 
to the industry that the trade rating publication referred to 
by Mr. Haynes contains the telephone number of all produce firms 
therein listed, as well as their address, credit rating and other 
pertinent information. Since Mr. Haynes checked the credit rat- 
ing publication prior to returning the call, this could well have 
provided the source for the telephone number which he used. It 
also seems unlikely that Jon Josephson, who admittedly intended 
to take advantage of the good credit reputation of Lynn Josephson 
Produce, would have invited discovery by supplying any other 
telephone number, and in any event there is nothing in the evi- 
dence to indicate that he supplied a telephone number to Mr. 
Haynes. 


Respondent also argues that there is no evidence whatsoever 
that Lynn Josephson was negligent in allowing Jon Josephson to 
use his place of business. The evidence shows that both the in- 
voices and the produce involved in these transactions were ad- 
dressed to Lynn Josephson Produce, and we must presume, since 
there is no evidence to the contrary, that they arrived at that 
destination. The affidavit of Jon Josephson shows that similar 
transactions were entered into with other firms, in addition to 
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the two complaining herein, and that Jon Josephson received and 
accepted the produce. Thus, on the evidence, he must have ac- 
cepted the loads at the place of business of Lynn Josephson 
Produce. All of these events, according to Jon Josephson’s state- 
ment, took place “without the knowledge or consent of Lynn 
Josephson Produce.” This being so, these facts permit of but 
one conclusion, namely, that Lynn Josephson did not use reason- 
able care in supervising activities carried on at his place of busi- 
ness. 


The evidence now sought to be introduced by respondent could 
have been submitted in the original hearing. Consequently, re- 
spondent’s petition to rehear must be denied, Shelby Farms v. 
Wellworth Pickle Company, 21 A.D. 399, 401. 


On a review of the record, we conclude that our orders of March 
4, 1966, are supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition for reconsideration is 
hereby dismissed, and our orders of March 4, 1966, in PACA 
Dockets No. 9772 and No. 9755 are reinstated. The reparation 
amounts awarded to complainants in those orders shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,529) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. O. L. DAVIS BROKERAGE 
Co. PACA Docket No. 9836. Decided April 21, 1966. 


Petition for reconsideration dismissed 


As the order of February 18, 1966, is supported by the evidence and the law 
applicable thereto, respondent’s petition to rehear and reargue, and for 
reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 18, 1966, awarding reparation in 
the amount of $743.60, with interest, to complainant. A copy of 
the order was served upon respondent on February 21, 1966, and 
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thereafter a letter was received from respondent which, in effect, 
requested an extension of time within which to file a petition to 
rehear and reargue the proceeding, and for reconsideration of 
the order of February 18, 1966. The request was granted and 
respondent was given until April 4, 1966, to file such petition. 
The order of February 18 was stayed pending the issuance of a 
further order in the proceeding. Respondent’s petition to rehear 
and reargue was filed on April 1, 1966. 


Respondent, in his petition, contends that the amount of dam- 
ages resulting from complainant’s breach of contract could have 
been computed upon the basis of the percentage loss experienced 
by his customers, plus a reasonable allowance for additional labor. 
Respondent suggests that $1,000 should be awarded as such reas- 
onable allowance, and that letters from two customers, which 
were submitted to the Department during the investigation of this 
complaint, would form an adequate basis for the computation of 
damages. Respondent also complains that these two letters, cover- 
ing sales of 130 bags out of the carload, were not entered into 
evidence, and that his rights were prejudiced thereby. 


Inasmuch as the contents of these two letters from customers 
were adequately summarized in respondent’s Exhibit No. 10, we 
cannot find that respondent was prejudiced by the fact that the 
actual letters were not made a part of the evidence. Respondent’s 
Exhibit 13, which referred to estimates of loss varying from 25% 
to 100%, was also fully considered in this proceeding. 


On a review of the record, we conclude that our order of Feb- 
ruary 18, 1966, is supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition to rehear and reargue, 
and for reconsideration is hereby dismissed without prior service 
upon complainant. The stay order of March 18, 1966, is vacated, 
and our order of February 18, 1966, is reinstated. The reparation 
awarded to complainant in that order shall be paid within 30 days 
from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 10,530) 


INDIAN TRAIL PRODUCE SHIPPERS, INC. v. A. MEZVINSKY STORES, 
INc. PACA Docket No. 9867. Decided April 25, 1966. 
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Rejection without reasonable cause—Size—Damages 


Where rejection of shipment of potatoes not justified as potatoes met size 
requirements of contract, reparation awarded complainant of difference 
between contract price and result of resale plus expense of storage 
following respondent’s rejection. Inspection expense at destination is 
part of complainant’s cost of obtaining evidence and not recoverable 
as damages. 


Complainant pro se. 
Mr. Sol M. Yarowsky, of Kansas City, Mo., for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultura] Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant requests 
an award of reparation of $456.04 against respondent in connec- 
tion with a transaction in interstate commerce involving 175 
sacks of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent. Respondent filed an 
answer thereto, denying liability in connection with this trans- 
action. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the evidence is submitted under the short- 
ened procedure provided in the rules of practice, 7 CFR 47.20. 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Indian Trail Produce Shippers, Inc., is a corp- 
oration whose address is P. O. Box 710, Wisconsin Rapids, Wis- 
consin. 





2. Respondent, A. Mezvinsky Stores, Inc., a/t/a Ames Fruit & 
Grocery, a/t/a Northside Ames Fruit & Grocery, a/t/a Westside 
Ames Fruit & Grocery, is a corporation whose address is Second 
and Elm Streets, Ames, Iowa. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 
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3. On or about January 28, 1965, in the course of interstate 
commerce, complainant sold to respondent, for shipment on Feb- 
ruary 1, 1965, 175 100-pound sacks of Russet Sebago potatoes, 
U.S. No. 1 grade, Size A, at an agreed contract price of $5.75 
per sack, or a total of $1,006.25, delivered Ames, Iowa. 


4. The contract between the parties was negotiated by a broker, 
Pat Brokerage Co., which issued a Brokers Standard Memorandum 
of Sale in connection with this transaction. 


5. On February 1, 1965, complainant shipped 175 100-pound 
sacks of potatoes from Arnott, Wisconsin, to respondent at Ames, 
Iowa. These potatoes had been certified, after Federal-State in- 
spection at shipping point on February 1, 1965, as being U.S. No. 
1 grade, Size A, with grade defects averaging within tolerance. 
The size of the potatoes was certified as ranging from 17%” to 4”, 
averaging approximately 80% 214” and larger in diameter. 


6. The potatoes arrived at contract destination, Ames, Iowa, 
on February 2, 1965, and were rejected by respondent on that 
same day. Complainant then obtained a Federal inspection of the 
potatoes at Ames at 10:35 a.m. on February 3, 1965, with the 
following relevant results: 


“Size: Generally range 17% to 4 inches with 80% 21, inches 
in diameter, or larger. No undersize. 


se * * 


“Grade: U.S. No. 1, Size A.” 


7. Subsequent to respondent’s rejection, the subject potatoes 
were resold for complainant’s account in Des Moines, Iowa, for 
a net of $635.41. This figure, however, does not include storage 
charges of $22.50 which were incurred for and on complainant’s 
behalf in connection with this shipment prior to its resale. Com- 
plainant has received no monies, other than the $635.41, in con- 
nection with the sale of the subject potatoes to respondent. 


8. The formal complaint was filed on June 7, 1965, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


No issue is raised by the parties herein with respect to respond- 
ent’s rejection of the subject potatoes. Respondent takes the 
position that its rejection was justified, however, on the ground 
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that the potatoes failed to meet contract requirements on arrival 
at destination. Specifically, it is alleged by respondent that the 
contract between the parties provided for potatoes that would 
measure no less than 214 inches in diameter, and that this con- 
tract provision was breached when the shipment from complain- 
ant contained potatoes that measured only 1% inches to 4 inches 
in diameter, with 80% being 214 inches or larger. Complainant, 
on the other hand, takes the position that it was required only to 
deliver potatoes to respondent grading U.S. No. 1, Size A, at con- 
tract destination; that this was done, as established by the Federal 
inspection of February 3, 1965; and that respondent therefore 
had no reason for its rejection of the tubers. Turning to the mem- 
orandum of sale issued by the broker in connection with this sale, 
we find no mention made of a 214-inch minimum size for the po- 
tatoes involved herein. We conclude, therefore, on the basis of 
the evidence before us, that complainant was required to ship to 
respondent potatoes grading U.S. No. 1, Size A, at contract des- 
tination, with minimum size being controlled by the grade stand- 
ard.! Since the Federal inspection made on February 3 at Ames 
certifies the potatoes in question as meeting this specification of 
the contract at that time and place, including the minimum aver- 
age size required by that grade, we conclude that respondent’s 
rejection was without reasonable cause, in violation of section 2 
of the act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought to 
have been accepted. Where the seller promptly and properly re- 
sells the produce, the resale price is considered to represent the 
market value. In such event, the seller is also entitled to recover 
proper expenses incurred in the resale. Pacific Coast Fruit Dis- 
tributors, Inc. v. Caruso Fruit Distributors, Inc., 15 A.D. 226, 
232. Upon respondent’s rejection, the subject potatoes were resold 
for a net of $635.41 in a resale which, under the circumstances, 
appears to have been prompt and proper. Accordingly, we take 
this value, $635.41, as representing the market value of the po- 
tatoes at the time of rejection and subtract it from the delivered 
contract price of $1,006.25. The difference, $370.84, represents a 
part of complainant’s damages arising from respondent’s rejec- 





1 The United States Standards for Size A, round potatoes, including Sebagoes, provides that 
the diameter of each potato shall not be less than 1% inches, and not less than 60 percent of 
the potatoes in the lot shall be 24% inches or larger (7 CFR 51.1545(a) (1) (i)). 
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tion. The remainder of complainant’s damages, which should be 
added to this sum of $370.84, is the $22.50 which complainant was 
forced to expend for storage of the potatoes following respondent’s 
rejection. Total damages to complainant resulting from respond- 
ent’s breach, therefore, amount to $393.34, for which reparation 
should be awarded to complainant, with interest. 


Complainant has also asked that it be awarded, as a part of the 
damages due herein, the cost of the inspection made at destina- 
tion, amounting to $59.20. This request must be denied, however, 
since the cost of the inspection is considered as a part of the cost 
of obtaining evidence by complainant and as such is not properly 
chargeable to respondent. American Cohama Corp. v. Fruit Co., 
Ine., 12 A.D. 2038. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $393.34, with interest thereon 
at the rate of 5 percent per annum from March 1, 1965, until paid. 


Copies of this order shall be served upon the parties. 


(No. 10,531) 


K & M Potato Co. v. Hy. C. HOLLMANN PRODUCE COMPANY and/ 
or J. D. HAMILTON FRUIT Co. PACA Docket No. 9844. De- 
cided April 25, 1966. 


Rejection without reasonable cause—Resale not 
prompt and proper—Dismissal 


Where potatoes met specifications of contract including warranty as to 
appearance, rejection was not justified, but as no damages were sustained 
at contract destination and as complainant’s resale in a distant market 
was not prompt and proper complaint against respondent-buyer dis- 
missed. No cause of action stated against broker. Since shipment met 
contract requirements counterclaim of respondent-buyer dismissed. 


Complainant pro se. 
Golbus & Golbus, of Chicago, Ill., for respondent Hy. C. Hollmann 
Produce Company. 


Respondent J. D. Hamilton Fruit Co. pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents in the amount of $1,499.99 in connection 
with a transaction involving a shipment of potatoes in interstate 
commerce. 


Copies of the formal complaint and copies of the Department’s 
report of investigation were served upon respondents, and each 
respondent filed an answer denying liability in connection with the 
transaction. Respondent Hy. C. Hollmann Produce Company filed 
a counterclaim against complainant in the amount of $500. No 
reply to the counterclaim was filed by complainant. 


Since the amount claimed, either in the complaint or in the 
counterclaim, does not exceed $1,500, the issues were submitted 
under the shortened procedure provided in the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, complainant was 
given an opportunity to submit additional evidence in the form 
of an opening statement, but failed to do so. Both respondents 
filed answering statements, and respondent Hy. C. Hollmann 
Produce Company submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jake K. Kroeker, doing busi- 
ness as K & M Potato Co., whose address is P. O. Box 835, Shafter, 
California. At the time of the transaction involved herein, com- 
plainant was licensed under the Act. 


2. The first respondent is a corporation, Hy. C. Hollmann Pro- 
duce Company, whose address is 1300 North Broadway, St. Louis, 
Missouri. At the time of the transaction involved herein, this 
respondent was licensed under the Act. 


3. The second respondent is a corporation, J. D. Hamilton Fruit 
Co., whose address is P. O. Box 1019, Wenatchee, Washington. 
At the time of the transaction involved herein, this respondent 
was licensed under the Act. 


4. On or about June 24, 1964, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent Hy. C. 
Hollmann Produce Company a carload of U. S. No. 1 California 
Long White potatoes, washed, packed in new branded burlap 
100# sacks, showing some slightly to mostly practically no skin- 
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ning, sized 6 to 14 oz. and generally white appearance, “Diamond 
K” brand, at $6.60 per sack, delivered St. Louis, Missouri. 


5. The contract was negotiated between the parties by broker 
J. D. Hamilton Fruit Co., Wenatchee, Washington, and associate 
broker The Devereux Co., St. Louis, Missouri. A Brokers Stand- 
ard Memorandum of Sale was issued and signed by both brokers, 
copies of which were mailed to the parties. 


6. On June 24, 1964, complainant shipped in car FGEX 56500 
from Shafter, California, to respondent Hy. C. Hollmann Produce 
Company at St. Louis, Missouri, 500 sacks of California Long 
White potatoes. 


7. Car FGEX 56500 arrived at St. Louis, Missouri, on June 29, 
1964. Respondent Hollmann inspected the potatoes and reported 
to The Devereux Co. that they failed to meet the terms and speci- 
fications of the contract in that the potatoes were not of a “gener- 
ally white appearance,” and that the shipment was being rejected. 
The Devereux Co. instructed Hollmann to obtain an inspection 
and passed the information on to broker J. D. Hamilton Fruit Co., 
which in turn notified complainant of the rejection. 


8. An inspection of the potatoes was made at 1 p.m. on June 
29, the date of arrival, by the Western Weighing and Inspection 
Bureau, which inspection showed from 10% to 20% of the stock 
had a slight tan to brown discoloration at ends, and 2 to 4% of 
stock showed discolored sunken areas. No decay was found. At 
9:15 a.m. on June 30, 1964, a Federal inspection of the potatoes 
was made which was restricted to product in the three upper 
layers of the load. This inspection showed the following: 


“Quality: Practically no skinning to slightly skinned, clean, 
well to fairly well shaped. Grade defects well within tolerance. 
“Condition: Generally firm. Average 2% damaged by slightly 
sunken discolored sticky areas. Average less than 1% soft 
rot. 


“Grade: U.S. No. 1, 6 ounces minimum, 14 ounces maxi- 
mum.” 


9. On July 2, 1964, the carrier wired complainant that car 
FGEX 56500 had been rejected on account of condition, and re- 
quested disposition. On the same date, complainant wired Henry 
C. Hollmann that complainant was selling the potatoes for Holl- 
mann’s account and would hold the latter liable for any loss. 
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10. On July 6, 1964, complainant diverted car FGEX 56500 to 
Haber Produce & Tomato Co. at Pensacola, Florida, for disposition. 


11. On July 31, 1964, complainant billed respondent showing 
$750 net proceeds received from Haber Produce & Tomato Co., 
plus $50 “additional selling charge,” leaving a balance on the in- 
voice price of $1,775. Complainant has not been paid this amount 
by respondent Hy. C. Hollmann Produce Company in connection 
with this transaction, or any other amount. 


12. The formal complaint was filed on March 10, 1965, which 
was within 9 months after accrual of the alleged cause of action 


herein. 


CONCLUSIONS 


As the moving party in this proceeding, complainant has the 
burden of proof to establish by a preponderance of the evidence 
the allegations of the complaint. Complainant alleges an f.o.b. sale 
of a carload of potatoes to respondent Hy. C. Hollmann Produce 
Company, at an agreed price of $4.95 per 100# sack; that com- 
plainant shipped potatoes meeting the specifications of the con- 
tract; that respondent Hollmann rejected the shipment without 
reasonable cause; and that complainant suffered damages in the 
amount of $1,775—reduced to $1,499.99 for the purpose of this 
proceeding—as a result of said respondent’s breach of the con- 
tract. 

Complainant’s evidence consists of the verified complaint and 
attached exhibits. The evidence submitted by respondents, con- 
sisting of the affidavits of two brokers and the affidavit of a mem- 
ber of respondent Hy. C. Hollmann Produce Company, as well as 
documentary evidence, is to the effect that the contract between 
the parties was on a delivered basis, at $6.60 per sack, delivered 
St. Louis, Missouri, instead of on an f.0.b. basis, at $4.95 per sack, 
as alleged by complainant. On the basis of the evidence, we 
must conclude that complainant has failed to sustain his burden 
of proof on this point. We further conclude that the contract was 
for a carload of potatoes at $6.60 per 100-pound sack, delivered 
St. Louis, Missouri. 


We shall next consider complainant’s allegations that he ship- 
ped respondent Hollmann potatoes meeting the specifications of 
the contract, and that said respondent rejected the shipment 


without reasonable cause. A Federal inspection of the potatoes 
at shipping point on the date of shipment showed the potatoes 
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to be generally 6 to 14 ounces, clean, practically no skinning, 
mostly well, some fairly well shaped, defects well within tolerance, 
and that they graded U. S. No. 1, 6 ounce minimum, 14 ounce 
maximum. These specifications were set forth in the Brokers 
Standard Memorandum of Sale, as well as a specification of “gen- 
erally white appearance.” The carload of potatoes arrived at St. 
Louis on June 29 and were inspected on that date by the Western 
Weighing and Inspection Bureau, which inspection showed that 
10 to 20% of the stock had a slight tan to brown discoloration at 
ends, and 2 to 4% showed discolored sunken areas. A Federal 
inspection was requested and was made the following morning, 
June 30 at 9:15 a.m. The quality of the potatoes was described 
in the report of this destination inspection in the same manner 
as it was at shipping point. The condition was given as: Gener- 
ally firm. Average 2% damaged by slightly sunken discolored 
sticky areas. Average less than 1% soft rot. The potatoes graded 
U. S. No. 1, 6 ounce minimum, 14 ounce maximum. Respondent 
Hollmann contends that the potatoes were rejected because they 
failed to measure up to the specification of “generally white 
appearance.” On the basis of the inspections at destination, we 
are unable to say that the potatoes did, in fact, fail to meet the 
generally white appearance term of the contract; particularly in 
view of the fact that this is, at best, an indefinite term or war- 
ranty. The Federal inspection shows an average of only 2% 
damaged by slightly sunken discolored sticky areas. We conclude 
that complainant did, in fact, deliver potatoes in accordance with 
the contract, and that the rejection by respondent Hollmann was 
without reasonable cause and in violation of Section 2 of the Act. 


Complainant is entitled to recover any damages sustained as a 
result of respondent Hollmann’s breach of the contract. Under 
the Uniform Commercial Code, which has been adopted by both 
California and Missouri, the measure of the seller’s damages for 
non-acceptance by the buyer is the difference between the market 
price at the time and place of tender and the unpaid contract 
price, together with any incidental damages provided in Art. 2, 
Section 2-708 and 710. According to Market News Reports at St. 
Louis, Missouri, covering U. S. No. 1 California Long White po- 
tatoes, 6 ounce minimum, 14 ounce maximum, the market was 
steady beginning with the date of arrival, June 29, at least 


through July 2, 1964. California Long White potatoes in the 
size referred to sold at St. Louis on June 30, July 1, and July 2 
at $7.50 per 100-pound sack. For the next two days there were 
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no quotations for this size. At $7.50 per 100-pound sack, the 500 
sacks contained in the shipment in question had a market value 
at St. Louis on the date of arrival, and for three days thereafter, 
of $3,750. The contract price on the delivered sale of the potatoes 
was $3,300. Since the market price at the time and place of 
delivery and non-acceptance exceeded the contract price by $450, 
clearly complainant sustained no damage based upon the measure 
of damages stated above. Complainant, however, asks for damages 


based upon the resale made at Pensacola, Florida, some time prior 
to July 31. 


There is a question here of whether the resale by complainant 
was made and handled in a prompt and proper manner. The ship- 
ment was allowed to remain at St. Louis for seven days before 
complainant diverted it to Haber Produce & Tomato Co. at Pensa- 
cola, Florida, for disposition. Complainant states that he re- 
ceived from Haber net proceeds of only $750. However, complain- 
ant has submitted no account sales or statement of any kind by 
anyone connected with Haber Produce & Tomato Co., and there 
is no showing of when or how the potatoes were sold. In addition, 
we cannot say that complainant acted promptly when he held the 
car in St. Louis for seven days after rejection, or that he acted 
properly in diverting the car to a distant market in view of the 
$7.50 market at St. Louis. While we have previously held (Spada 
Distributing Co. v. Michael-Swanson-Brady, 19 A.D. 88) that 
where the buyer rejects without reasonable cause, the seller may 
exercise his discretion in choosing a market in which the goods 
may be sold to best advantage, complainant has not demonstrated 
here that his exercise of discretion with respect to this car was 


prompt and proper. 


Based upon the evidence and all the circumstances of this case, 
we must conclude that complainant is not entitled to recover 


damages against respondent Hy. C. Hollmann Produce-Company. 
We further conclude that complainant has failed to establish any 
cause of action against respondent J. D. Hamilton Fruit Co. in 
connection with the transaction involved herein. It follows that 
the complaint filed herein should be dismissed as to both respond- 
ents. 


Concerning the counterclaim of respondent Hy. C. Hollmann 
Produce Company in the amount of $500, which it is alleged is the 
difference between the fair reasonable market value of the po- 
tatoes, “had it arrived in accordance with its contract specifica- 
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tions,” and the invoice price as contracted, since we have previ- 
ously concluded that complainant delivered potatoes meeting con- 
tract requirements, and that the rejection was not justified, in 
view of the Federal inspection of the potatoes upon arrival, the 
counterclaim should be dismissed. 


ORDER 


The complaint is hereby dismissed as to both respondents. 


The counterclaim of respondent Hy. C. Hollmann Produce Com- 
pany is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,532) 


BAR-B-FARMS v. C. J. GOODSELL. PACA Docket No. 2-93. De- 
cided April 29, 1966. 


Undisputed amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a formal complaint filed on January 28, 1966, complainant seeks 
reparation against respondent in the amount of $4,639 in con- 


nection with transactions involving the shipment of four truck- 
loads of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting the trans- 
actions as alleged but denying liability for the full amount claimed. 
Respondent admits in the answer that he owes complainant the 
sum of $2,241.50. 


It is provided, in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has admit- 
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ted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary * * * may issue an order di- 
recting the respondent to pay to the complainant the undis- 
puted amount on or before the date fixed in the order * * *” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$2,241.50. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
5 percent per annum from June 1, 1965, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 10,533) 


PIPPING PACKING Co., INc. v. C. A. SQUERI CO. and/or THE JOHN 


H. VOELKER COMPANY. PACA Docket No. 9958. Decided April 
29, 1966. 


Breach of warranty—Authority of broker—Damages—Dismissal 


Where credits allowed by broker equal damages found to be due respondent- 
buyer for complainant’s breach of warranty re spoilage of fruit sections, 
complaint dismissed as to respondent-buyer and broker. As contract for 
brokerage is based on f.o.b. price, counterclaim for brokerage dismissed 
for lack of basis for conversion of delivered price to f.o.b. price. 


Complainant and respondents pro se. 
Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant asks 
for an award of reparation against respondents, jointly and/or 
severally, in connection with a transaction in interstate commerce 
involving a truckload of citrus sections and fresh fruit salad. 
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A copy of the report of investigation, prepared by the Depart- 
ment, was served upon each of the parties. A copy of the formal 
complaint was also served upon each of the respondents. Each 
of the respondents filed an answer to the complaint, denying lia- 
bility to complainant in connection with this transaction. Re- 
spondent The John H. Voelker Company included in its answer, 
as a counterclaim, a request for an award of $76.95, which sum 
allegedly represents brokerage due this respondent from complain- 
ant in connection with the subject transaction. 


Since the amount claimed as damages, either in the complaint 
or in the counterclaim, does not exceed $1,500, the evidence is 
submitted under the shortened procedure provided in the rules 
of practice, 7 CFR 47.20. Pursuant to this procedure, respondent 
The John H. Voelker Company filed an answering statement, and 
complainant filed a statement in reply. Each of the respondents 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pipping Packing Co., Inc., is a corporation 
whose address is P. O. Box 3095, Florence Villa Station, Winter 
Haven, Florida. At the time of the transaction involved herein, 
complainant was licensed under the act. 


2. Respondent C. A. Squeri Co. is a corporation whose address 
is 1230 West 8th Street, Cincinnati, Ohio. At the time of the 
transaction involved herein, this respondent was not licensed, but 
was subject to license, under the act. 


3. Respondent The John H. Voelker Company is a corporation 
whose address is 3860 Reading Road, Cincinnati, Ohio. At the 
time of the transaction involved herein, this respondent was 
licensed under the act. 


4. On or about December 16, 1964, complainant and respondent 
The John H. Voelker Company (hereinafter referred to as Voelk- 
er) entered into an agreement which provided that Voelker should 
represent complainant as broker in connection with transactions 
negotiated in the Cincinnati, Ohio, area. The agreement also 
provided that Voelker was to receive, as brokerage, 3% of the 
f.o.b. contract prices of the produce it sold on behalf of complain- 
ant. Payment was to be made by complainant to Voelker by the 
10th of the month following the negotiation of the respective con- 
tract, provided complainant had been paid by that time. 
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5. On January 29, 1965, in the course of interstate commerce, 
complainant sold to respondent C. A. Squeri Co. (hereinafter 
referred to as Squeri), through the broker, Voelker, the commodi- 
ties set forth below, in the quantities and at the prices indicated, 
delivered Cincinnati, Ohio: 


Commodity Size Quantity Price Amount 
Florida Maid 
Orange Sections 4/1 gal. 100 cases $10.45 $1,045.00 
Florida Matd 
Grapefruit Sections 2 100 ” 8.45 845.00 
Florida Maid 
Salad with Pineapple ws = 100 ” 9.45 945.00 


$2,835.00 


At the time of making the sale to Squeri, complainant had agreed 
that Squeri might make payments on the contract price in install- 
ments. As a part of this agreement, it was understood that Squeri 
and/or Voelker would take periodic inventories of the stock in 
Squeri’s cooler and that Squeri would then make remittances to 
complainant, based upon the volume of the fruit sold by Squeri 
during that period. Also at the time of negotiating this trans- 
action, Voelker had pointed out to complainant that the quantity 
of fruit covered by the subject contract would last Squeri perhaps 
60 days or more, so that it was necessary that it be capable of 
being stored for that period of time or even longer without spoil- 
ing. Complainant assured Voelker that the fruit would withstand 
storage if properly refrigerated, which warranty was relayed by 
Voelker to Squeri. 


6. The broker issued its confirmation of sale on the date of sale, 
January 29, 1965. Thereafter, on February 9, 1965, the 300 cases 
of fruit, which were the subject of this transaction, were shipped 
by complainant by truck from loading point in the State of 
Florida to Squeri at Cincinnati, Ohio. The shipment, on arrival 
in Cincinnati, was accepted by Squeri. 


7. Following its receipt and acceptance of the subject fruit, 
Squeri began selling and delivering same to its customers in the 
Cincinnati area. Beginning on or about March 23, 1965, Squeri 
began receiving complaints from its customers regarding spoilage 
of the fruit. Squeri then contacted Voelker’s vice-president, John 
Voelker, III, who came and examined the commodities. Voelker’s 
examination confirmed the spoilage, beginning on or about March 
23, 1965, totaling some four gallons on that date. Further spoil- 
age was reported by Squeri during March and April 1965 and 





—— 
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confirmed by John Voelker, who issued credit memos to Squeri 
representing the contract value of the fruit that was spoiled. The 
total of the credit memos issued by Voelker amounted to $269.97. 
The spoiled fruit that was the basis of the memos was ultimately 
dumped by Squeri. 


8. The total contract price of the shipment involved herein, 
delivered Cincinnati, Ohio, is $2,835. Squeri has paid $2,565.03 of 
this sum to complainant, leaving $269.97 as a disputed balance. 


9. The formal complaint was filed on August 30, 1965, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The acceptance of the subject shipment by Squeri is undisputed. 
Accordingly, Squeri owes complainant the agreed contract price 
for the shipment, less the amount of the payment already made, 
and less the amount of provable damages sustained by Squeri 
as the result of any breach of contract by complainant. The 
burden of proving both the breach and the resulting damages, by 
a preponderance of the evidence, rests upon Squeri as the moving 
party herein. O’Donnell Fruit Company v. Mercurio, 18 A.D. 
1173. 


Squeri takes the position that it is not liable to complainant 
for the unpaid balance of the purchase price, on the ground that 
this sum, $269.97, represents the value of the fruit which soured 
and had to be dumped, in breach of the warranty given by com- 
plainant that it could be stored for at least 60 days or more if 
properly refrigerated. 


Complainant has not denied that it made the warranty to 
Voelker, as jointly claimed by both respondents. Furthermore, 
complainant has not raised any question with respect to the re- 
frigeration services given the commodities at destination by 
Squeri, and whether such services were proper. In view of this 
fact, and in view of the additional fact that no spoilage was found 
in these highly perishable commodities until the latter part of 
March 1965, some six weeks after arrival at destination, with 
the initial spoilage being limited to four gallons of the fruit, leads 
us to the conclusion that the storage services furnished at desti- 
nation by Squeri were normal and proper. 


Having determined that a warranty was given by complainant, 
and that its operation was not nullified by lack of proper refrigera- 








572 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 25 A.D. 568 


tion facilities at contract destination, we must next decide whether 
this warranty was breached by complainant, as is jointly claimed 
by both respondents. As to the actual fact of spoilage, we have 
the statements of both Squeri’s president, C. A. Squeri, and Voelk- 
er’s vice-president, John H. Voelker, III, with the latter stating 
that such spoilage began during the latter part of March 1965, or 
less than the minimum 60-day period specified in the warranty. 
Both witnesses testify that the spoiled fruit was dumped by 
Squeri, after examination by John H. Voelker, III. The testimony 
of these two witnesses in these respects is not rebutted by any 
evidence submitted by complainant. Accordingly, we conclude 
that the spoilage occurring in the fruit prior to the expiration of 
the period covered by the warranty constituted a breach of such 
warranty, in violation of section 2 of the act. 


The proper measure of damages for the breach of warranty 
involved herein is the loss resulting, in the ordinary course of 
events, from such breach by complainant. See Uniform Commer- 
cial Code, § 2-714(1). This damage amounts to $269.97, which is 
the value of the fruit which was dumped by respondent as the re- 
sult of complainant’s breach. Subtracting these damages, $269.97, 
from the contract price of the shipment, $2,835.00, leaves $2,565.- 
03 as the amount due complainant from Squeri in connection with 
this transaction. Since Squeri has already paid this sum to com- 
plainant, it follows that Squeri has no further liability to com- 
plainant in connection with this transaction. Accordingly, the 
complaint as to Squeri should be dismissed. 


Complainant, in its formal complaint, has asked that we issue 
our reparation order for $269.97 jointly against Squeri and 
Voelker, alleging that Voelker exceeded its authority in issuing 
memorandums of credit to Squeri, totaling $269.97, which sum in 
effect represented an allowance to Squeri on the purchase price 
of the shipment. We need not consider the broker’s liability to 
complainant, however, for even assuming that the broker did 
exceed its authority in this instance and was in violation of sec- 
tion 2 of the act in granting credit of $269.97 to Squeri in con- 
nection with this transaction, complainant can hardly be heard 
to object, since we have concluded that Squeri was entitled to 
this sum as damages due to complainant’s breach, independent of 


any action on the part of the broker. Accordingly the complaint 
as to Voelker should be dismissed. 
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Voelker, in its counterclaim, has asked that it be awarded brok- 
erage of 3% against complainant in connection with this transac- 
tion, pursuant to the agreement made in this connection. This 
agreement, however, provides that Voelker’s brokerage is to be 
computed on the basis of the contract prices, f.o.b. Winter Haven, 
Florida. We have no evidence except as to the delivered contract 
price of the shipment involved herein. Since we have no informa- 
tion concerning freight charges on this shipment from Winter 
Haven to Cincinnati, we are unable to convert the delivered price 
to an f.o.b. price. Accordingly, we have no basis for computing 
the correct brokerage due, and conclude that Voelker’s counter- 
claim should be dismissed. 


ORDER 
The complaint is dismissed. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 10,534) 


UNITED PRODUCE Co. INC. v. L. T. (RED) GRAFF and/or FRANCIS 
(BUD) GRAFF, d/b/a F. B. GRAFF PRoDUCE. PACA Docket No. 
9716. Decided April 29, 1966. 


Bankruptcy—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against F. B. Graff Produce in the amount of $780.90 in con- 
nection with the shipment of perishable agricultural commodities 
in interstate commerce. A copy of the formal complaint and a 
copy of the Department’s report of investigation were served upon 
respondent and respondent filed an answer, denying liability and 
alleging that complainant has been paid in full for all commodities 
received by respondent. Since the amount involved does not ex- 
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ceed $1500, the issues were submitted pursuant to the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20). 
Complainant, United Produce Co. Inc., is a corporation whose 
address is 515 East Grant Street, Phoenix, Arizona. Respondent is 
an individual, L. T. (Red) Graff, also trading as Francis (Bud) 
Graff, doing business as F. B. Graff Produce, whose address is 


1613 Chapman Drive, Las Vegas, Nevada. At the time of the 
transactions involved herein, respondent was not licensed but 


was operating subject to license under the Act. 


On June 15, 1965, and before an order was issued by the Depart- 
ment, counsel for complainant notified the Department that Fran- 
cis Bud Graff [doing business as F. B. Graff Produce] and Violet 
S. Graff have been adjudged bankrupts in the United States Dis- 


trict Court for the District of Nevada, and that complainant had 


been listed as a creditor. In May 1965, respondent’s counsel fur- 
nished the Department with a Restraining Order signed by the 
Referee in Bankruptcy, United States District Court for the Dis- 


trict of Nevada, enjoining and restraining all persons, and specific- 


ally the United Produce Co. Inc., complainant in this case, from 
any suits, proceedings or actions against Francis Bud Graff, or 
his properties. 


In view of the foregoing, complainant’s counsel has, in effect, 
consented to the dismissal of the complaint. 


Accordingly, the complaint filed herein should be and is hereby 
dismissed. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—MOTION OF PARTIES 


(No. 10,535) 


CAPPUCCITTI POTATO Co. v. JACK MALL POTATO Co., INC. PACA 


Docket No. 9932. Order of dismissal issued April 6, 1966. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 10,536) 


CHARLES E. GILB Co. v. PRIESTER & SON. PACA Docket No. 2-87. 


Reparation of $3,702.50 with 5 percent interest from January 
1, 1966, awarded complainant against respondent in order is- 
sued April 5, 1966. 


(No. 10,537) 


HOVERSEN & SONS v. PALMERSEN, INC. PACA Docket No. 2-88. 
Reparation of $635 with 5 percent interest from December 1, 
1965, awarded complainant against respondent in order issued 
April 7, 1966. 


(No. 10,538) 


C. L. STRATTON & SON v. PRIESTER & SON. PACA Docket No. 2- 
86. Reparation of $5,791.55 with 5 percent interest from 


February 1, 1966, awarded complainant against respondent 
in order issued April 8, 1966. 


(No. 10,539) 


REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS, AND AS- 
SOCIATED BROKERS, INC. PACA Docket No. 2-84. Reparation of 


$1,266 with 5 percent interest from June 1, 1965, awarded 
complainant against respondents in order issued April 18, 1966. 


(No. 10,540) 


FANCEE FARMS v. LOUIS EDWARDS. PACA Docket No. 2-98. Rep- 


aration of $1,732.29 with 5 percent interest from September 1, 
1965, awarded complainant against respondent in order issued 


April 19, 1966. 


(No. 10,541) 


G. A. FUNDERBURK v. COLONY FRUIT & PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 2-94. Reparation of $10,409.20 with 


5 percent interest from August 1, 1965, awarded complainant 
against respondent in order issued April 19, 1966. 
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(No. 10,542) 


M. HERSCHEL GRAVES v. COLONY FRUIT & PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 2-95. Reparation of $1,133.38 with 5 
percent interest from August 1, 1965, awarded complainant 


against respondent in order issued April 19, 1966. 


(No. 10,543) 


W & M Propuce Co. INC. v. ELIAS & FIOL, INc. PACA Docket No. 
2-96. Reparation of $3,056.25 with 5 percent interest from Sep- 
tember 1, 1965, awarded complainant against respondent in 


order issued April 19, 1966. 
(No. 10,544) 


GUENTHNER POTATO Co. INC. v. STERLING PRODUCE Co. PACA 


Docket No. 2-97. Reparation of $448.32 with 5 percent interest 
from September 1, 1965, awarded complainant against respond- 
ent in order issued April 20, 1966. 


(No. 10,545) 


A. ARENA & Co. LTD. v. R10 BRAVO PRODUCE, INC. PACA Docket 
No. 2-101. Reparation of $1,110.90 with 5 percent interest 


from February 1, 1965, awarded complainant against respond- 
ent in order issued April 21, 1966. 


(No. 10,546) 


ANDERSON FEED & PRODUCE Co. v. GROWERS PRODUCE. PACA 
Docket No. 2-100. Reparation of $1,224.50 with 5 percent in- 
terest from September 1, 1965, awarded complainant against 
respondent in order issued April 21, 1966. 


(No. 10,547) 


COLORADO POTATO GROWERS’ EXCHANGE v. TRUJILLO PRODUCE Co. 
PACA Docket No. 2-99. Reparation of $4,085.65 with 5 percent 
interest from May 1, 1965, awarded complainant against re- 
spondent in order issued April 21, 1966. 
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(No. 10,548) 


DICKEY PRODUCE v. E. J. LINK DISTRIBUTOR. PACA Docket No. 
2-102. Reparation of $2,480.83 with 5 percent interest from 
July 1, 1965, awarded complainant against respondent in order 


issued April 21, 1966. 
STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 10,549) 


CHILD Bros., INC. v. LOWELL J. SCHY COMPANY. PACA Docket 
No. 9382. Stay order issued April 4, 1966. 


(No. 10,550) 


NORTHERN BROKERAGE Co. v. WOLVERINE FRUIT Co. PACA Docket 
No. 9903. Stay order issued April 8, 1966. 


(No. 10,551) 


REUBEN G. BENZ COMPANY v. WESTERN DISTRIBUTORS, AND AS- 
SOCIATED BROKERS, INC. PACA Docket No. 2-84. Stay order 
issued April 28, 1966, with respect to respondent Associated 
Brokers, Inc. 





